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SENATOR JACKIE SPEIER:  In the last two months the Senate Insurance Committee has received an increasing number of calls from frustrated California homeowners. They complain about being blackballed by insurers, about CLUE a database used by insurers to register claims, about credit scoring and about the price of insurance. Builders tell me that it is easier to get a mortgage in my district than it is to get homeowners insurance. Clearly there is a problem. The press has repeatedly asked me if there is a crisis. There may be a crisis. The question is, is it real or is it manufactured? Then again there many not be a crisis at all. As you will hear today the California Fair plan has experienced an increase in the number of applicants, but it’s still not like it was after the Northridge earthquake. The Fair plan is now receiving about sixteen hundred applications a week. After the Northridge earthquake they were receiving close to six thousand applications a week. I am skeptical of claims of a crisis because we have recently witnessed other so called crisis that after we examined them turned out to be the result of market manipulation. I accept that there is a problem but if the problem is in part caused by the use of credit scores or other impermissible tools for screening homeowners, then this isn’t a crisis. It’s a case where the Department of Insurance needs to enforce the laws on the books. Today we’ll hear about the size of the problem in the homeowners market. Hopefully, we’ll also find solutions that can be implemented without changes in the law, but if changes to the law are needed we’ll discuss them subsequently. We have a big panel today. I want to thank all the witness that took time out of their day to come here, particularly our two homeowners and the realtor. They are all volunteers. The rest of us are being paid to be here today. Let me begin by asking my colleague Senator Johnson if he would like to make an opening statement. Now our first witness will be insurance commissioner Low, his final hurrah, last hurrah, before the Insurance Committee and we welcome him.   

INSURANCE COMMISSIONER HARRY LOW: Thank you very much madam chair. I am Harry Low the Insurance Commissioner, and Senator Johnson it’s very nice to be able to be here to speak on some specific issues that are very current in our homeowners insurance market. I also have in attendance in the audience a number of my staff that will be able to help answer some questions that you might have. Certainly over the past few months we have witnessed this dramatic change in the insurance marketplace and in all the issues from workers compensation, to long term healthcare or perhaps to other lines of insurance. There has not been any other line of insurance to experience a more dramatic shift than the homeowners insurance market. We know that despite this high insurance market there are a number of options available to consumers. For example, according to our market survey conducted earlier this month, which is going to be available on our website, there are still a total of seventy-three insurance companies that are writing new homeowners business in California,  and another sixty-two are writing renewal business. Additionally, the California Fair Plan is available for consumers who are not able to secure insurance from the general market. I want to describe what the Department of Insurance has noted during the market changes and the impact of these changes on consumers. I’ll clarify CDI, a statutory authority regarding the issues surrounding homeowners insurance market. Proposition 103 sets limits on the permissible rating factors that can be used in auto insurance. However, in homeowners insurance it’s governed only by the general nondiscriminatory standards. For nearly a decade consumers enjoyed the benefits of a strong economy as on pursed the lines of insurance including auto and homeowners, and they experienced decreased rates. Spurred on by the strong economy, insurers focused on increasing their market shares in the homeowners market with competitive rates and relatively flexible, underwriting practices. The market began tighten as the economy experienced a downturn in the first quarter of 2001. By the second quarter we began to see the changes in the insurance market overall as underwriting losses continued to increase and companies began submitting requests for rate increases and exclusions of coverage. This trend is not unprecedented. During the recession of the late 1980s and the early 1990s we experienced a similar hardening of the insurance market and increases in prices. Under such market conditions insurers commonly responded by tightening underwriting guidelines and raising the prices. The situation worsened following the events of September 11. Insurers were hit with lower investment yields and greater capital losses and reinsurance capacity problems were quite evident. In response to these issues of continued under riding losses the market tightened further. Under the requirements of Proposition 103, approval or disapproval of rate changes requested by insurers is based upon loss data provided by insurance companies to our Department of Insurance. The information submitted must be verifiable and based on insured losses in California. Our experience is that these changes have historically proven to be cyclical, as the economy recovers generally so does the insurance market. A number of factors complicate this economic cycle, including the fact that insurers have specifically identified water claims as being responsible for the dramatic increases in their losses. Our Department of Insurance is now trying to review the data,  and seek the data to see whether such water claim losses are in fact the reason for some of these dramatic changes. That data will be available as we collect this from them, we will probably be putting out a report later next year. The additional complication on this issue surrounds underwriting practices, and tools used by insurers to frame their underwriting guidelines which are critical to an insurers ability to conduct business. A number of questions surround the issues of underwriting guidelines including, are they public documents? One of our responsibilities as a regulator includes assuring a strong competitive insurance market. As insurers underwriting guidelines are the result of data collected in an effort to identify opportunities to offer more competitive products and rates, insurers maintain that their underwriting guidelines are privileged, that they are trade secrets, and that public disclosure, if released to competitors, would compromise their ability to compete effectively in a market place. Appellate courts in California have split on the issue of whether insurers community penetration data, which is provided to our department of insurance, is privileged and this matter, this issue, is currently before the California Supreme Court which will soon resolve this issue. The State Farm Plate case, which is the case pending in the Supreme Court, involves a consumers group requesting disclosure of the number of policies that have been sold in designated zip codes. State Farm contends that public disclosure of this information is not permissible. Our position, the department’s position, is that the zip code data is subject to public disclosure and The Supreme Court will tell us whether we are right or wrong on that very soon. There will still be the question whether underwriting guidelines are indeed trade secrets. So that issue still may be outstanding even though The Supreme Court rules one way or the other. Currently our practice is to recognize that privilege does exist with the acknowledgement that this will change, or may change, when the Supreme Court decision is issued. There are other questions regarding underwriting practices including how the insurers determine the potential risk a consumer or property poses. Insurers have at their disposal a number of tools to assist them in assessing the potential risk of writing a homeowners policy. Commonly this practice involves evaluating a potential or existing customer specific situation. In the spring of this year we began hearing from an increasing number of policyholders that complained that they were not renewed for their insurance on the claim that there was claim activity or merely inquiry about a claim to the insurance company. Our concern in the department grew as we also began to hear that many policyholders were not renewed and were unable to secure insurance in the open market. By June of this year the fastest growing complaint on our hotline was from consumers who either could not find affordable homeowners insurance or who could not secure appropriate coverage. This was further confirmed by a check with officials at the Fair Access Insurance Requirement Plan, the FAIR insurance plan, which revealed a dramatic increase in new applications for insurance from homeowners unable to find that coverage. Over the past six months we have experienced a four-fold increase in consumer complaints regarding homeowners insurance. The most common complaint included refusal to insure or the non-renewal of insurance. Our initial investigation reviewed a common denominator and that was the use of CLUE to justify non-renewal or refusal to write insurance. It appears that some insurers are using this comprehensive loss underwriting exchange database commonly referred to as CLUE as an underwriting tool. The CLUE database originally was formed twenty years ago as an information tool to assist insurers in identifying the potential fraudulent auto claim activity. This database was then expanded to the homeowner insurance market about ten years ago. While it’s possible that the CLUE database may serve as a legitimate role in the underwriting formula, our over riding concern is that the application of the CLUE database has become the cornerstone of information for the underwriting purposes. And this practice has thus resulted in mechanizing the job of underwriting and it fails to take into account an individual consumers loss potential. Our consumer services and marketing content branch is currently investigating a number of cases that involve either the non-renewal of insurance dramatically, and also dramatic unexplained increases in premiums. As well as cases where consumers were refused insurance based on this skewed data, but were not notified by the insurer that the refusal was a result of a CLUE report. It is interesting to note ChoicePoint, the company that owns and manages the CLUE database, officials from that, Choice Point, will be testifying today, report that federal law requires an insurer notify a consumer when an adverse action is taken based upon the information provided in a CLUE report. However, we have heard from consumers who were not renewed by their existing insurers or turned down by several other insurers without the database information ever being mentioned. In one case a consumer acting on CDI advice requested a copy of their CLUE report only to find that insurers had in fact made inquiries but had never disclosed the information to the consumer that the CLUE database was in fact used to evaluate their request for insurance. This is why we are concerned that the CLUE database, which functions much like a credit report, is being used to single out consumers with either claim activity or water damage claim or loss. ChoicePoint and other insurers are quick to state that, like the laws that govern credit reporting, federal law states that the consumers have a right to that CLUE report and to contest information that appears on it. While that CLUE database has the infirmities of a credit report, most consumers have no idea that the CLUE database exists or that information regarding their insurance activities is entered into this database and shared among other insurers. CLUE is a private business and generally is outside the state regulatory scheme and out of the public view. CLUE largely operates without knowledge of policyholders and we understand CLUE is not the only database serving the industry in this capacity, but it does serve ninety-five percent of the insurance industry. These are among the many reasons that I brought this to the attention of this committee this last month in the auto body repair fraud hearing on October 28 of this year. The question remains, what can we do or should we do to correct the problem and improve the overall state of the homeowners market? For example, is legislation an answer? I believe that we must proceed cautiously when considering the option of legislation. We still need more data about underwriting and our job, as a regulator is to find a balance between enough regulation to protect the consumer and enough market freedom to ensure a strong and competitive insurance market. We believe it would be wise to research these issues, and consider possible options, and gather more data. With that said I do believe that there are some opportunities for regulatory options to effectively protect consumers. Especially with regards to the use of the CLUE database and other underwriting practices. Now, I have instructed our staff to research the CLUE databases and its application by insurers, and to assess our regulatory options to ensure that the data is accurate and is fairly used in underwriting practices and that consumers are properly informed of the existence of CLUE, and that the use of the database by insurers is known to policy holders. Regarding the increases that we have experienced in insurance rates over the past year, I can without hesitation assure this committee that our rate regulation branch is very diligent in their efforts to verify company data submitted about rate requests. Our data regulation staff has an average of twenty years of insurance experience on actuarial matters to verify this data. In reviewing the three year trend in rate approvals we found that an average of fifty-five percent of all rate increase requests by insurance companies were either withdrawn after our initial review or denied or they were approved for less than the carrier had originally requested. We do expect that the hard market will ease as economic conditions improve nationally. We will continue to monitor these market trends and ensure that rates are justified and appropriate for the conditions. The question that looms over the rate issue is how it is that some consumers experienced double and triple rate increases. The answer to that question is not easy, indeed it is quite complicated. It’s true that the average rate increase this year is approximately fifteen percent however we must remember that pricing for individual homeowners on their policies is based on a wide variety of variables including, the age of the home, the location, the type of construction of the property, the claim activity, and the type of coverage, just to name a few of these variables. The average rate increase is just that, an average, and individual homeowner rates can certainly vary. We’re investigating a number of cases where it appears the consumer’s annual premium doubled or tripled with no claim activity and with no explanation from the insurer. It’s important that consumers contact our department of insurance when they have a problem with an insurer so that we can investigate that issue and assist them. I can say that our consumer services and market conduct branch responds to and investigates consumer complaints. Last year CDI hotline officers fielded more than a half a million calls and referred numerous cases to market conduct for investigation. As a result of their hard work we succeeded in returning thirty-two million dollars to consumers last year. We have succeeded in a number of cases where we contacted insurers on behalf of policyholders who were not renewed or could not find insurance due to claim history. In several cases we found that the nonrenewal of the policy or the refusal to insure was due to either company policy or error and in the end consumers were renewed or able to obtain appropriate coverage. I am very proud of the record of our department in protecting consumers and I am continually impressed with the hard work and dedication of the staff in consumer services and market conduct. I believe that CDI will continue in its superior efforts to serve the California consumers. Another concern that the committee has expressed is with regard to the market conduct in the use of credit scoring by insurers. Insurers in my mind have not, and we have ruled that they have not, yet met their burden of proof that the use of credit scoring is related to risk or loss and that the credit scoring is not an accurate or dependable indicator of loss. Furthermore, the insurers have not proven to our satisfaction that the use of credit scoring will not promote inequities and contribute to the unavailability of insurance. I personally believe that the use of credit scores may result in unfairness or discrimination. During my administration we have through the regulation process resisted the use of credit scoring in any underwriting activities. On a closing note I believe that there is an obligation on the part of the insurance industry to do a better job of educating and communicating with the consumers. Over the past few weeks industry representatives are repeatedly quoted in the media as stating that consumers are misusing their insurance by relying on it for maintenance versus accidental or catastrophic loss. However, we have heard from a number of consumers, with as many as twenty-five or thirty years with one insurer, who were dropped after filing only one water related claim or suffering a single weather related loss. I believe its incumbent on insurers to educate consumers regarding the companies policies and practices, and the use of their products.  Consumers in most cases do not have the luxury of refusing the products if they are not satisfied with the insurer's policy or actions. When insurers hold most of the information cards such as the case with the CLUE database where customers are unaware of the system, the advantage tips further into the hands of the insurers. I believe the CDI has a very good record for providing consumers with important and useful information. To date we have more than fifty consumer publications addressing a wide variety of insurance related issues and we will work with insurers to ensure that consumers receive the kind of information that they need regarding insurers practices and the use of the CLUE database. Additionally, we will continue to advocate for appropriate consumer protections and, when necessary, turn to the legislature for assistance for meeting that goal. Madam Chair, and Senator Johnson, and other members of the committee I hope that I have answered some of your questions. We have staff present that will also provide additional information as needed.


SENATOR ROSS JOHNSON: You mentioned in the course of your statement that complaints about availability of or renewal of homeowners policies are the fastest growing complaints on the hotline…tell me there is a four-fold increase is kind of meaningless as well unless you can attach a number to it.


SENATOR JACKIE SPEIER: Maybe we can't.


Mr. Cignarale, can you?


MR. TONY CIGNARALE: Yes.  Hi.  Good morning.  Tony Cignarale, Chief of the Consumer Services Division, and I do have a few numbers here for you.  Hopefully that will answer some of our questions.


The 500,000 phone calls in essence translate.  Most of those are inquiries, just questions that are being asked, of 40,000 are then turned into consumer complaints, written consumer complaints.  Of those, approximately 40, it's about 45,000.  This year, it will be about 8,000 will be homeowners' complaints.


SENATOR SPEIER:  Eight thousand?


MR. CIGNARALE:  Eight thousand of the 40-something thousand.


SENATOR JOHNSON: There are approximately 170-some companies writing either new or renewing policies out there.  What's the total number of policies?


MR. CIGNARALE:  There's approximately 8 million policies out there in the homeowners market.


SENATOR JOHNSON:  Eight thousand complaints as opposed to ________, 8,000 complaints to the department about availability of homeowners coverage.  Out of eight million policyholders, 8,000.


If I understand what you're saying, that's a half million calls.  A lot of it is just people asking questions.


MR. CIGNARALE:  Right.  We provide direction on a number of issues, not just health, homeowners, auto.  A lot of our calls do involve auto.


What we look at, last year, we had about the same number of calls and complaints, a little more complaints this year, but we look at trends.  As an example, last year, we had -- our major areas are non-renewal, cancellations, refusal to insure, surcharges, misquotes on this particular area that we're here talking about today and we had 300 complaints in that area last year on those four or five issues.  This year, we've had 1,283 complaints.


SENATOR JOHNSON:  So that the four-fold increase that the commissioner referred to is taking it from 300 such complaints to 1,200 such complaints?


MR. CIGNARALE:  That's correct.


SENATOR JOHNSON:  Now of the 1,200 complaints, is some percentage of that resolved by clearing up confusion or ambiguity with the company?  This was a human error and the individual winds up getting coverage either from the original company that had denied them or with some other?


MR. CIGNARALE:  Yes.  It runs the whole gambit of we're able to resolve the issue.  It could be inadvertent error; it could be a policy position made by a regional office.  Either way, we're in many cases able to resolve the issue.  However, most of these complaints did occur in the last six months and many in the last three months, and those cases are still open.


SENATOR JOHNSON:  I understand.  But I think, Commissioner, with respect, if there is some degree of misleading that comes from the statistics that you provided to us, you know, going from a half a million calls coming into the hotline, a four-fold increase in these types of complaints is fastest growing and then apparently what the actual numbers translate into is 8 million policyholders out there; and 1,200 had complaints and some percentage of those were resolved, this may be a problem but it doesn't seem like much of a crisis to me.


COMMISSIONER HARRY LOW:  I have not used that word.


SENATOR JOHNSON:  I know you didn't but others have. And frankly, the testimony that you provided in your written statement tended to sound like it was substantiating that by listing the number of calls in and the fourfold increase and so on.


Let me ask one final question.  What percentage of those 1,200 roughly complaints translated into complaints for non-renewal as opposed to unavailability of coverage elsewhere?


MR. CIGNARALE:  The exact number we have as of December 1 for this year is 468 complaints for the non-renewal issue of that 1,283.


SENATOR JOHNSON:  Again in the commissioner's statement, he talked about a concern with this CLUE system.


How is the CLUE system at fault?  If we assumed the worst case, if these insurance companies are just using this to deny coverage, wouldn't, in the normal course, if I'm seeking to renew, my insurance company knows what kinds of claims I filed, right?  They don't have to go out to some central database to get that information, do they?


COMMISSIONER LOW:  The information we're getting is that they are using this central database which is CLUE but one won't be denied in a series of incidents which is inferentially that they all are using this CLUE database.


SENATOR JOHNSON:  But wouldn't they have that information?  If I'm asking my insurance company to renew my policy, don't they know what claims I've filed against my policy?


COMMISSIONER LOW:  Depends on the length of your involvement with that insurance company.


SENATOR SPEIER:  Tenure.


SENATOR JOHNSON:  I thought I heard you say in the course of your remarks that anecdotally you'd heard of people who'd had a 30-year experience with a given insurance company and then were denied renewal after a claim.  Now in that illustration, would the insurance company have to talk to CLUE or anybody else?  They have that record.


SENATOR SPEIER:  They use the CLUE database though.


SENATOR JOHNSON:  But my point is, how is the CLUE database a factor in the question of renewal as opposed to new coverage?  I'm just tripping over that.  Why would there be a need to even consult that information?


MR. CIGNARALE:  Essentially the CLUE database is used going forward so the data entered by your company that decided to non-renew you is then entered into the CLUE database; so that when you do go out to find new insurance, those losses, claims, or incidents…


SENATOR JOHNSON:  Okay.  That’s a different issue, though.


MR. CIGNARALE:  Right.  It's twofold.


SENATOR JOHNSON:  The company refusing to renew me is one thing.  Having difficulty landing or finding other coverage -- and again, I appreciate your patience on this.  I'm honestly trying to understand.  We have 170-plus companies who are writing either new or renewed homeowner coverage in California and 1,200 people who've complained.  And even if we concede, which I do, that there are going to be people who have complaints who don't file a complaint with you, still it doesn't seem to me to have the dimensions really of a crisis.  It may mean, that as a consumer, I have to do some more shopping and some more careful shopping and compare coverages and compare prices but I don't know that this is crying out for the legislature or even the department to do anything fairly dramatic.


COMMISSIONER LOW:  That is why we are seeking the data, Senator.  We're calling for the data.  We're trying to verify the magnitude of this problem, if there is a magnitude to this problem -- how big is this problem.  And as I point out, there are other factors in this that are…


SENATOR JOHNSON:  …economy.

COMMISSIONER LOW:  That's a big factor in this.  But we are doing our best now to pinpoint how big is this problem, how many claims are there, how serious is this, and I think that we hope to have this data available fairly soon and that there may be other ways to look at this problem besides further legislation.


SENATOR JOHNSON:  I know I've said it three or four times, last question, but each answer triggers other questions.


COMMISSIONER LOW:  I'm used to one last question, your Honor.  (Laughter)


SENATOR JOHNSON:  I'm a married man myself.  (Laughter)


SENATOR SPEIER:  The chair will ignore that comment, Senator.  (Laughter)


SENATOR JOHNSON:  Mrs. Johnson is well known in the building.


SENATOR SPEIER:  We still want to know her first name though.  (Laughter)


SENATOR JOHNSON:  She Who Must Be Obeyed.  (Laughter)


In the kinds of analysis of markets generally that you do, not with respect to individual policyholders, but looked at the relationship between previous claims and the likelihood of additional claims, have you ever looked at whether there is some relationship between those who have filed previously, continuing to file new claims?


MR. CIGNARALE:  Yes, we have.  In fact, that's where the CLUE database does cause concern because the CLUE database doesn't distinguish between incidents, losses, or claims that may in fact have a relationship to the risk of future loss and incidents, losses, and claims that may not.


SENATOR JOHNSON:  What in the studies that you've done, how did you conduct those studies?  I mean did you use surveys and what was your conclusion with respect to what's the impact of prior claims on the likelihood of additional claims?


MR. CIGNARALE:  Well, there certainly is an impact and there certainly is a relationship.  But again, we must distinguish between those…


SENATOR JOHNSON:  The folks from CLUE are going to be up here a little later and, believe me, I'm going to have questions for them as well but I'm asking you what has the commission, in the studies that you've done, what have you concluded with respect to that relationship?


MR. CIGNARALE:  Much of this analysis is based upon our review of individual consumer complaints, are then going to the insurance company to conduct onsite market conduct examinations, our meetings with the rate regulation branch and their review of rates and the initial underwriting guidelines submitted and our discussions with legal as to what our authority…


SENATOR JOHNSON:  So you dealt with it really on an anecdotal basis rather than in any broad-form analysis.  I presume that in the rate-setting process that you deal with individual companies and their experience and so on, but you haven't attempted to do an industry-wide, generic kind of analysis without regard to individual policyholders.


Is this in general a legitimate factor to be considered?  You apparently haven't done that kind of analysis; is that right?


COMMISSIONER LOW:  I think that's fair, Senator.  The only caveat I would add, is that we are looking into the water claim, "mold" issue, how serious is this; is it really causing the kinds of losses that we hear; and we're trying to gather that information now.


As you may know, mold and water claims is something that is fairly recent in terms of -- well, it's been around since mankind.  It's a fairly recent phenomenon that is claiming to be driving some of the increase.

SENATOR JOHNSON:  This cottage industry of people who deal with mold, though.  That's relatively new; that's relatively recent even though the molds have been around presumably for as long as we have.


Thank you very much.  I appreciate your patience.


SENATOR SPEIER:  All right.  Mr. Commissioner, let's start with the threshold question.


Is there a crisis?


COMMISSIONER LOW:  I don't think I can say there is or is not a crisis until we really do look at the data.  We hear the anecdotal situations of non-renewal.  We hear the multifold increases, the difficulties some people are having.  But is it a broad crisis?  Is this how serious it is, we have yet to determine.


SENATOR SPEIER:  Is there a problem?


COMMISSIONER LOW:  There certainly is a problem because, when we see this increase of complaints, when we see the activity affair, and even just having one person who's unfairly treated, that is a problem so this certainly is a problem.


SENATOR SPEIER:  Just for the committee's edification, in the last six weeks, the committee has received 70 complaints, not to be measured against anything, but 70 complaints in six weeks.


Let's move onto CLUE.  In my conversations with insurance agents, my conversations with consumers, what I'm finding most disheartening is that various insurers are complying with the law differently or not complying with the law so that universally the consumers in the state are not all being treated equally.


I'll give you an example.  I talked to one insurance agent and indicated to him that we've been getting complaints about consumers who have claims on the CLUE database when they've never filed a claim; they've never received compensation for a claim.  His comment to me was, when that happens, we take those claims off the database.


I have an e-mailed letter from a gentleman.  His name is T. Flagg ?? from Orinda, California, who goes through an incredible litany in which he talks about a 90-year-old widowed cousin whose policy was not renewed on the basis of three losses.  One was a joint fence which lost some boards but the neighbor repaired it satisfactorily but not necessarily aesthetically; a toilet which had overflowed and left a stain on the floor; the third was missing piece of ceiling wallboard.


The odd thing about the scenario is that the owner had held the policy for 25 years or so, had never filed a claim, nor would she have done so for these alleged losses.  She was in the hospital for a few days and the neighbor who was looking after things came in and suggested that these repairs be done.


The 90-year-old was not in the best of health and I took on the problem.  I wrote a letter and explained that any claim was a mistake, unbeknownst to her, as the owner and even had her attorney do as well.  This particular insurance company did not pay a dime yet adamantly refused to reconsider its action, insisting that any report, no matter its source, puts continued coverage in jeopardy.  I asked if they would at least remove the data from the CLUE list and again they would not do it.  I too found, as you noted, that once on the CLUE list, every other company will consider you a risk.  So we've got two carriers in the state handling similar situations in very different ways.

The California law in the statute says:  "For purposes of these regulations, the term 'notice of claim' shall not include any written or oral communication provided by an insured or principal solely for informational or incident-reporting purposes."

So that's existing California state law which you enforce.


I ask you, if a consumer calls you, establishes that no claim was filed, an inquiry was made, and that now that "claim" appears on the CLUE database, what steps will you take in order to have the law complied with?


COMMISSIONER LOW:  Well, we certainly would enforce the law and we enforce the law against the insurer which is the body that we regulate.  So we would say is this what you are doing?  This doesn't appear to be fair.  If the facts are, as found to be the case, is an oops, we just made a mistake, which we sometimes find in some of these cases and they correct a mistake, if they refuse to, then I think our next step is to bring action against them and say you can't do this, you must correct this mistake.  Your failure to do so will result in a penalty.  I don't know of any specific cases gone to that extent.  That is the process.  As we get these complaints and we look at these complaints, we then take the action against the insurer because they have to operate fairly and act in accordance to the law.


MR. CIGNARALE:  I know that there on a number of cases that are either being developed or recently gone for review by our legal branch to take a look at.  I don't know that there is a case involving Allstate which is I don’t think up for a hearing for a few months that may or may not involve this issue.


SENATOR SPEIER:  But it's pretty clear, that if you haven't filed a claim,  if you've called and made an inquiry, you've never received a dime for the insurance company, that you shouldn't have that listing on the CLUE database.  I would hope that we wouldn't have to go into litigation over issues like that.  That's the kind of thing where you call the insurer up and said this should be off the database for this insured, do it, and they should do it.


COMMISSIONER LOW:  I completely agree with you.  The question is whether there is…

SENATOR JOHNSON:  I agree with that as well.  But if we're going to do that, maybe with the insurance commissioner testifies he shouldn’t tell us that we had a half a million hits on the hotline either.  That translates into 8,000 actual complaints.  If we're going to say that insurance companies are treating people unfairly, if it winds up in some database that they simply made an inquiry as opposed to filing a claim, then we ought to hold the insurance commission, it seems to me, to the same standard instead of coming before us and saying we have a half a million hits on the hotline.  It ought to be we had 8,000 complaints. And with respect to homeowners, we had 1,200.


SENATOR SPEIER:  But you would agree that it shouldn't be on the CLUE database.


SENATOR JOHNSON:  I absolutely do and I'm looking forward to having the representatives from CLUE come forward and testify how the system works and how a consumer goes about insuring that records that are provided to insurance companies are accurate.  I also look forward to asking them the question that I asked you about why, in a question of renewal, a company would even want to look at that information, because they've got it.


I apologize for the interruption.


SENATOR SPEIER:  I'm just so glad you're so enthusiastic about this hearing.


SENATOR JOHNSON:  It shows I'm paying attention though.


SENATOR SPEIER:  Yes.  All right.  For this 90-year-old widow, we can turn this over to you and you can take whatever steps with this particular insurance carrier to make sure that the claim record is correctly reflecting reality.


COMMISSIONER LOW:  We will.


SENATOR SPEIER:  And there's probably a host of other cases that have come into our office as well.


Let's move onto the homeowners score.  I frankly didn't even know there was such a thing as a homeowner's score until very recently.  I paid $12.95 last night to get my homeowner's score.  The fact that we have to pay money to get our score is another issue that we should probably discuss at another point in time.  And then you get a score back and then it tells you the reasons why you are at, in this case, it was 844.  In another case, it was 727.  And they reference things like the percentage of accounts with high percentage of balance, the high credit, whatever that means.  Then the next…


SENATOR JOHNSON:  Money in the bank?


SENATOR SPEIER:  I don't know, but this is what you're paying $12.95 for too which I think is kind of interesting and then the percentage of accounts opened in the last 24 months.  And on that basis, your score is elevated or lowered.


I'm also troubled, that if you were over a weekend to go shopping for either a car loan or, let's say, a home loan and you made three or four inquiries where they did credit reports on yet another score, your credit score drops precipitously just with the inquiries, but that's really not what's before us today.


The score, we've had a number of complaints that have come to the committee in which the perspective insured was declined insurance by an insurance carrier in the state and specifically told that it was because of their homeowners insurance score which is a credit score.


What is your comment to that, Commissioner?


COMMISSIONER LOW:  Well, we have resisted the use of the credit score, homeowners score that relies on credit information for use as any kind of underwriting tool.  We've said, that you have not, insurers, proven to us that, to our satisfaction, that the use of a credit score is related to risk of loss.  And besides, we think there maybe discrimination and unfairness in the use of credit scores as a broad, social policy so we have said you can't do that.


SENATOR SPEIER:  And isn't the way they come up with this credit score is kind of secretive so you don't really know?  I mean if I wanted to try and increase my score because I want to be an "A" student, there's no way I can even figure out how to do that because it's secretive information.


COMMISSIONER LOW:  That seems to be the case and we've heard anecdotally some rather startling information how your score is affected -- the kind of charge accounts you have, the places you shop, things of that kind.  But those are just factors, additional reasons why there is a lack of information and a basic unfairness, about how these credit scores are kept and how the information is available and how you can correct it.  And so we're saying, that until these are shown to be valid risk factors, you cannot use those.


SENATOR SPEIER:  All right.  So if there is an insurer in California right now who is violating your opinion on this, and I guess it is being litigated right now?


COMMISSIONER LOW:  Well, there are cases in the administrative level that deal with some issues on credit score.  There's no direct challenge to what we have ordered that you can't use it.  There's no pending case.  In fact, there are threats of cases but so far we have not received any.


SENATOR SPEIER:  So if an insurer in California continues to use credit scores in offering insurance or in setting a premium, what steps will you take against them in the near future?


COMMISSIONER LOW:  Well, as soon as we learn about it, we tell them you can't do this and we would issue, our next step would be to issue a cease-and-desist order.  I suppose then it would be in litigation.  We've said, that until you prove that it is a valid risk factor, you can't do this.  Besides, you may be discriminating and practicing in an unfair way of setting rates and therefore that too would ban you from using these.  So our step would be to say stop it.  And if you don't stop, penalties were to be imposed.


SENATOR SPEIER:  Okay.  Rate increases, you have jurisdiction over rate increases.  It's got to reflect the loss experience.


COMMISSIONER LOW:  Right.


SENATOR SPEIER:  My understanding is, that if a rate increase is under 7 percent, for the most part, it just goes through.  There's not any hearing, or outside of some kind of an evaluation, there's not a hearing process that is undertaken; is that true?


COMMISSIONER LOW:  I think the 7 percent is the auto and probably homeowners too.

Is that homeowners, Maureen?

But what you state is correct, that there's no hearing but you still must have the data to justify any increase and show us the loss data and we check on its validity.


That's homeowners and auto?


MS. MAUREEN MASON:  Yes.  Yes, the 7 percent is for personal lines, any personal lines.


SENATOR SPEIER:  So in the case of one of the insurers, I believe it's State Farm, where they had 6.9 percent increases three times, they go through without a hearing.  Is it just coincidental that it's 6.9 percent?


MS. MASON:  They would go through the process without a requirement to grant a hearing if it were requested.  So those go through just our standard process and certainly the companies, as they make filings, recognize this piece of statute and so they submit very often filings in sequence below the 7 percent to avoid the hearing.


SENATOR SPEIER:  So in this case, State Farm, on Page 6 of the report, requested a 6.9 percent increase on September '01, a 6.7 percent increase on February '02, and a 6.9 increase on January '02.  So that is about 22 percent in about a year.


MS. MASON:  Well…


SENATOR SPEIER:  I guess my point to you is that I think that whole policy should be looked at because it would suggest to me that, if you've got a 22 percent increase, then that should be subject to a hearing and there should be some loss data to support that.


SENATOR JOHNSON:  I understood you to say that was statutory.

COMMISSIONER LOW:  That is statutory.  It's in Prop. 103 but they're not automatic grants.  If you asked for a 5 percent increase…


SENATOR JOHNSON:  If you asked for 1 percent, I presume you're going to have to come in and provide the data to satisfy your staff that the increase is justified.


COMMISSIONER LOW:  But there won't be necessarily a hearing unless we call for a hearing.


SENATOR JOHNSON:  I believe the statute is constructed that there is not automatically a hearing or there is no hearing if it's under the 7 percent?


MS. MASON:  There's no automatic hearing if it's under 7 percent for personal lines.


SENATOR JOHNSON:  I'm trying to understand what the statute says.


MS. MASON:  The statute says…


SENATOR SPEIER:  Seven percent or more, it has to have a hearing.  It's the discretion of the insurance commissioner under 7 percent at any time.


SENATOR JOHNSON:  There is no time frame on the statute?


MS. MASON:  No.  That's not in the statute.


SENATOR JOHNSON:  Thank you.  I'm just trying to understand…


SENATOR SPEIER:  All right.  So my concern is this:  If you can basically avoid the statute by coming in at 6.9 and come in every month at 6.9, and the foolishness of the legislature to pass a statute that didn't have a per annum is another issue but we won't take responsibility for that, even though we probably voted for it -- no.  I do think that's an issue that the department should look at.


Is there a comment that you'd like to make?


MR. REID McCLARAN:  Yes, Senator.  Thank you.


My name is Reid McClaran.  I'm the Deputy Chief Counsel at the Department of Insurance.  I think there's a misunderstanding here that I would like to correct.


The statute, which is part of Prop. 103, so actually none of you have voted on it, although you may have at the…


SENATOR JOHNSON:  The people…


MR. McCLARAN:  The people, in their wisdom, yes, that on a consumer request, if for personal lines, the rate increases 7 percent or higher, the commissioner has no discretion to say no on a timely filed request for a hearing; and for commercial lines, it's 15 percent, the same rule.  So the department has no way of denying a rate application other than to call a hearing.  So if State Farm, for instance, I think is the example that's being used, comes in at 6.9, it is true, that if an intervener requested a hearing, that the commissioner would have the discretion to say no.  But the more important point, I believe, is that the department has already conducted or is in the process of conducting its own review while this is going on.  And if the department concludes that 6.9 percent is justified and if there is no request for a hearing, then none will be called.  And if that happens three times in a row and the accumulative effect is in the judgment of the department still warranted it, then the department on its own motion would not call a hearing although a consumer request can always be granted at whatever percent.  This is mandatory at 7 percent or above.


SENATOR JOHNSON:  If anybody comes and says I think there should be a hearing on this and it's above 7 percent, you have no choice --


MR. McCLARAN:  That's correct.


SENATOR JOHNSON:  -- that there's going to be a hearing?

MR. McCLARAN:  That's correct.

SENATOR JOHNSON:  It's 1 percent and somebody comes in and says I want a hearing on this, that's in your discretion?


MR. McCLARAN:  Discretionary in effect.


SENATOR JOHNSON:  Now since I've already shown that I don't know how this works, I feel free to cast the next…


SENATOR SPEIER:  Can I finish my question?


SENATOR JOHNSON:  …to the next question.  I'll be happy to defer to the chair on this but I can't understand the answer to her question without having some amplification as we go along.


What's the hearing involve, if you have one?


MR. McCLARAN:  Well, it depends on how the hearing is generated.  If the department calls a hearing, it's because it has concluded that some aspect of the rate application is not justified and therefore the rate level requested is not justified by the application and it is the insurer's burden to affirmatively establish that it's entitled to whatever it's applying for.  If it's a hearing, let's say the department considers it to be justified and we get a consumer complaint or a consumer request for a hearing; then the hearing would be the result of whatever issues the intervener or the requester wanted to raise.


SENATOR JOHNSON:  What exactly happens?  Is it like this hearing where people interrupt the chair of the committee?  (Laughter)


MR. McCLARAN:  No, no, no.  It's a formal administrative hearing before an administrative law judge.


SENATOR JOHNSON:  Thank you.


MR. McCLARAN:  They often take, as a matter of fact, they seem a little bit like…


SENATOR JOHNSON:  Gotcha.  All right.  I understand.  Thank you.


SENATOR SPEIER:  Okay.  So if we look down on number 2, which is Farmer's, just to be fair to everybody, with 19 percent, 19.8 percent of the market share, in a course of 13 months, they were granted rate increases of over 39 percent.


MS. MASON:  Well, I just would like to clarify one thing.  It's really not appropriate to add up the total amount that has been approved because it depends on what the particular filing was covering.  It doesn’t mean that the total base rate has been changed in each of these cases.  I don't have the specific information with me for all of these filings.  But it could be that some discounts were adjusted, some coverage limits were adjusted, that the base rate for a single family home that would be covered under a particular homeowner policy is adjusted and maybe a renter's policy hasn't been adjusted.


So what you're seeing is the average of all of the changes that are being requested, the impact overall.  It doesn't mean that any individual is getting an increase, cumulative.


SENATOR SPEIER:  Let's do this for the committee's edification.  Would you go back and provide the committee with what these specific increases were for so we can compare apples and apples?  Because the point I was trying to get to was, even if the rate increase is granted and the loss experience justifies it, if you then overlay CLUE and it allows insurers to use a faulty database or use credit scoring or a combination of other things to exclude consumers, then it's not a reflection of the universe in terms of loss.  You're now cherry picking only the very best who've never filed claims and are supporting it by a rate increase for losses that will not reflect the universe of people you're insuring.

COMMISSIONER LOW:  I think that’s a fair statement and of course we are not allowing this, but we need the information and the complainants say I have been selectively excluded or I have been mistreated in terms of the increase in the rates based on faulty data and we then have to assess that and then make a determination and tell the insurer that you were right, you were wrong, and make a decision accordingly.

SENATOR SPEIER:  Now an insurance carrier in California is evidently, in the very near term, going to just not provide homeowners insurance to anyone with a home that's over 30 years of age.

What's your comment to that?

COMMISSIONER LOW:  I don't know that that's the case.  And certainly in cities like San Francisco, which you represent, there are not too many homes that are not over 40 years old, so I don't know whether that factually is correct or not.

SENATOR SPEIER:  Well, for discussion purposes, let's just say that they can just do that arbitrarily without coming to you for approval to do that since it's not a rate increase?

COMMISSIONER LOW:  It depends upon how valid the underwriting guidelines are.  If we say those underwriting guidelines are not a fair indicator of loss, you can't do this, in our authority to fix rates or to regulate the setting of rates.  So I suppose what they need to do would to go completely out of business if the underwriting guidelines were discriminatory or invalid.

SENATOR SPEIER:  All right.  One insured that does business in the state just settled a case in the State of Texas for a hundred million dollars for deceptive practices, deceptive marketing practices.

I was curious as to whether or not your office has evaluated whether this insurance carrier was engaged in the same kinds of practices here in California because it was in homeowners, was it not?

MR. CIGNARALE:  Is that the Farmer's?

SENATOR SPEIER:  Well, I was trying not to target the company but yes.

MR. CIGNARALE:  We are aware of what occurred in Texas and I don't think we have analyzed what did in fact occur yet to be able to make a decision here yet.

SENATOR SPEIER:  But is it your general practice to look at the behavior of insurers in other states and see if in fact that same behavior is going on in California?

MR. CIGNARALE:  Sure, it is.  Every time we see an article in the paper or 60 Minutes or something where we see an issue arising, it's typically not just a localized issue and we would take notice of it and either do a market kind of exam or get the people together to see what's going on.

SENATOR SPEIER:  Well, this case has been going on for some period of time.  So either you have looked at whether or not that same conduct was being exercised here in California or not.  So can you give me an answer?

MR. CIGNARALE:  Personally, I don’t have knowledge of it.

SENATOR JOHNSON:  We'll provide you with that knowledge in the next 48 hours.

SENATOR SPEIER:  All right.  Great.  I guess my final question to you, Mr. Commissioner, is mandate to offer.  We have a mandate-to-offer auto insurance in California.  We do not have a mandate-to-offer homeowners insurance.

What do you think about that as a concept?

COMMISSIONER LOW:  I understand that there are various considerations about requiring insurance if their certain standards are met.  How to set those standards, say, for a good homeowner definition would be very complex and difficult.  There are so many other factors in determining who is a good homeowner.  There are no regulatory assisting agencies, such as the Department of Motor Vehicles, that apply that to good drivers.  I think that a similar standard for good homeowners would be very difficult to enforce.  It doesn't mean that we can't have a wall that mandates that, but I think it is far more complex than the auto area.

SENATOR SPEIER:  All right.  Thank you.

Mr. Howard ??

MR. ED HOWARD:  I just had quick question about how you were dealing with the serial rate increases below the mandatory hearing requirement of 7 percent.  I was just confused by the answer.

If you have a base rate change of 6 percent for a company that's filed on a Monday and a base rate change of 6 percent filed on a Tuesday and a base rate change filed on a 6 percent on Wednesday, is it the department's position that those must be viewed by the statute as independent rate increases which cannot be aggregated to spark the mandatory 7 percent hearing requirement?

COMMISSIONER LOW:  Maureen Mason is probably best to answer that.  But I think, that if I saw that, I would combine it and say that you can't do that unless there's some specific statute that would allow it.

Do you have a different answer?

MS. MASON:  Actually the statute is per filing so we would look at each one individually as to whether or not it met the hearing requirement.

MR. HOWARD:  The hearing requirement.  But as you testified, you still look at, when you look at whether or not -- putting aside the hearing requirement now.  Now you're just looking to figure out whether or not the rate increases are themselves justified.

Do you look at each one in isolation -- 6 percent, 6 percent, 6 percent -- or are you aggregating them for the purposes of determining whether or not an 18 percent rate increase is justified as opposed to six, six, and six?

MS. MASON:  We do look at each one individually.  But when they're that close, we also then look at the total amount that has been requested over a relatively short period.  Each one must in the process, we look to see what have we just approved and what is the impact then of this additional amount.  So when they're that close, the answer would be, yes, we look at them individually and then we look at the whole impact of these in sequence.


MR. HOWARD:  And do you have any regulations as to what "that close" means or is that a judgment call?


MS. MASON:  No, that's our own judgment.


MR. HOWARD:  And so if I understand it, you do aggregate them in a way or potentially aggregate them insofar as the department's analysis of whether or not the serial rate increases are justified?


MS. MASON:  Yes.


MR. HOWARD:  But you do not aggregate them or even potentially aggregate them where sparking the mandatory 7 percent hearing requirement is; is that the testimony?


MS. MASON:  That's correct.


SENATOR JOHNSON:  Not a question but just a comment.  You had touched earlier on the question of these credit scores and I just want to weigh in on that subject.  I find these credit scores or homeowners scores to be very disturbing.  A credit report is something that's either accurate or it isn't and matters in dispute, you can arm wrestle out.  But what I find so disturbing about these homeowners scores or credit scores is nobody who's not on the in knows what it means.  It's like they go out and consult the entrails of a chicken (laughter) or something and you're left…


SENATOR SPEIER:  At least that would be substantive, right?  (Laughter)


SENATOR JOHNSON:  You can lose points or gain points.  You can be too conservative in how you spend your money or you can be too reckless on how you spend it, and so I hope that we're going to look at that issue in more detail.  Again, my concern is not so much that they're used but that the consumer has no idea what it means.  And so as you said, how do you improve your score if you don't know how you're being judged?


SENATOR SPEIER:  Frankly, most homeowners don't even know that there is this score.  I didn't know it until three weeks ago.


All right.


COMMISSIONER LOW:  Thank you very much.


SENATOR SPEIER:  Thank you very much.


COMMISSIONER LOW:  I've enjoyed my experience with this committee and thank you very much for all the courtesies you've extended to me.


SENATOR SPEIER:  You've done an outstanding job and we thank you.


If members of your staff are able to stay for the extent of the hearing, we would appreciate it because there may be more issues that come up that we would need them to address.


All right.  I have here a letter from Insurance Commissioner-Elect, John Garamendi, and he would like to have this read into the record.  He was invited to participate in this hearing today:


"Dear Jackie, I regret that I’m unable to attend your hearing today.  I'm in Washington, D.C., attending healthcare insurance meetings.


"Commissioner Low has testified regarding the current activities and policies of the California Department of Insurance and I am in support of Commissioner Low's work.  I do however want to add the following points:


"One, among the many powers of the CDI is the authority to obtain clear and complete information from insurance companies.  I will use the power to get data critical for developing any regulatory or legislative action necessary to address the issues your hearing appropriately raises.  While some data has been requested by the CDI, I will initiate and ensure a more robust effort in this regard.


"Two, the CDI will aggressively investigate and regulate, if necessary, the use of CLUE as a tool for underwriting -- the use of credit scoring, declines to renew, any extraordinary rate increase, the dropping of coverage, following the request of claim information and/or the submittal of a claim.


"Three, the CDI will work closely with you, your committee, the Senate, and the Assembly in addressing the homeowners insurance issues.


"Sincerely, John Garamendi, Insurance Commissioner-Elect."


All right.  Our next two speakers are consumers.  I'd like to invite up Doris Calandra and Alan Phillips.

SENATOR JOHNSON:  The volunteers.

SENATOR SPEIER:  The volunteers, yes.


Thank you very much for coming again and for taking the time out of your personal schedules to be with us.  We appreciate it.


Ms. Calandra, you are a homeowner and an attorney for the State of California; is that correct?


MS. DORIS CALANDRA:  Yes, that's correct.


SENATOR SPEIER:  I'd like to discuss the series of sustained losses to your home.  Your case was brought to my attention because you've been forced to go to Lloyds of London, the same people that insure oil tankers and bridges, I might add, in order to get homeowners insurance.  I want to go through this step by step because I think it will illustrate just how quickly insurers are labeling and probably unfairly ordinary homes as somehow being high risk.


You bought your current home in 2000; is that correct?


MS. CALANDRA:  We moved in December 2000.


SENATOR SPEIER:  What was the first thing that happened?


MS. CALANDRA:  In January my seven-year-old son flushed the toilet.


SENATOR SPEIER:  Oh, God.  (Laughter)


MS. CALANDRA:  Upstairs, and the toilet malfunctioned causing flooding that came into the downstairs.


SENATOR SPEIER:  And there was a claim?


MS. CALANDRA:  Yes.


SENATOR SPEIER:  And your insurer waived the deductible of $500 and sent you a letter thanking you and your husband for minimizing the damage and the total claim was about $1,500; is that correct?


MS. CALANDRA:  Right.  Because my husband was home and took the screwdriver to the ceiling very quickly, we saved between $10,000 and $15,000 damage to the house so the company waived the $500 deductible.


SENATOR SPEIER:  So you were paid $529 for the repair?


MS. CALANDRA:  That was our second claim.


SENATOR SPEIER:  Oh, this is your second claim.  Tell us about the second claim.


MS. CALANDRA:  There were rains also the same January.  The storms came in and there was a defect in the roof.  The water came down the exterior wall and damaged the exterior wall of our living room.


SENATOR SPEIER:  So on that claim, you were paid $529?


MS. CALANDRA:  Yes.

SENATOR SPEIER:  And this time, the insurer charged the deductible to you, so the cost of the total repair was something like $1,000; is that correct?


MS. CALANDRA:  Yes.


SENATOR SPEIER:  So in total it was about $2,000 that the insurer had paid out to you in these two claims?


MS. CALANDRA:  Well, not to us but for the repairs, yes.


SENATOR SPEIER:  Yes.  Were you renewed by your company the following…


MS. CALANDRA:  Yes.  Our renewal period was October to October and we were renewed, our deductible was lowered to $250.


SENATOR SPEIER:  Now January 2002, and it's another bad month in your family, I guess.  Is it the same water leak from the prior year?


MS. CALANDRA:  No.  What happened was, after another storm of January 2002, there was mysterious water pooling in our garage and nobody could determine where this water was coming from.  It's a very large garage.  We just had consistent water pooling on the floor of the garage.


SENATOR SPEIER:  So is this a forced claim?


MS. CALANDRA:  Yes.  The carrier that we had, its policy, its mandate was that you could not seek an independent contractor to come out and take a look at your damage and make a repair and make investigation.  You had to file your claim and report it to them before you took any independent action.  We wanted to find out what the source was because it could have involved extensive damage or it could have been something minor.  It turned out to be something minor in that there was a seam breach in the upstairs dormer window that was causing the water to come down and then travel about 14 feet to where it was eventually pooling.  It was a very easy repair.


SENATOR SPEIER:  And the company paid how much?


MS. CALANDRA:  Three hundred and thirteen dollars.


SENATOR SPEIER:  Above your $250 deductible?


MS. CALANDRA:  Yes.


SENATOR SPEIER:  Now our notes in the case suggest that you noticed some squishiness in the carpet?


MS. CALANDRA:  Yes.  January makes us very nervous.  (Laughter)  That was also January 2002.  New Year's Day, the carpet was flooded in the living room because water had come down through the chimney into the living room and flooded it.


SENATOR SPEIER:  What did you do?


MS. CALANDRA:  We had to call our insurance company because of their policy that you can't take any self-help actions and we were having discoloration and very concerned that there could have been some sub-floor involved.  So their same contractor came out, took his pictures, looked, said there's nothing wrong with the sub-floor.  He did say however that we would have to have the entire wall-to-wall carpet changed out which would be about $2,100 and we said that's ridiculous.  It's 11-year-old carpet.  We just want to make sure that we're covered in the extent of some severe loss.  We paid for the restoration ourselves so we had no recovery on that at all.


We just said we don't want a claim.  We just want it for the record.


SENATOR SPEIER:  All right.  So you finally then thought that your home was water safe, huh?


MS. CALANDRA:  It was water safe, yes.  (Laughter)


SENATOR SPEIER:  So the risk of a future water leak is pretty much…


MS. CALANDRA:  It's non-existent and we provided the proof of all of all the corrections and we have, just as a matter of practice because we have a shake roof, we have it inspected every year, and we provided those inspections to the insurance company that shows that the roof was intact.


SENATOR SPEIER:  That's pretty responsible.  We don't even do that.


All right.  You have been a customer of this company for how many years?


MS. CALANDRA:  I had homeowners insurance with them for 23 years.  I had auto with them for 27 years.


SENATOR SPEIER:  So in 23 years, the number of claims was really…


MS. CALANDRA:  Our previous home, we owned for 17 years and we had water damage to that home in the early '90s.


SENATOR SPEIER:  Do you recall how much that was?


MS. CALANDRA:  It was less than $1,500.


SENATOR SPEIER:  So in your present house, during the two years in which you made claims, you paid about $2,800 in premiums and were paid about $2,000 for your claim; is that right?


MS. CALANDRA:  That's correct.


SENATOR SPEIER:  So what happened in October of this year?


MS. CALANDRA:  Non-renewed.


SENATOR SPEIER:  Non-renewed?


MS. CALANDRA:  Not canceled, non-renewed.


SENATOR SPEIER:  Now you tried to keep your existing carrier.  What did you offer to do?


MS. CALANDRA:  Well, we appealed and we also made an offer to increase our deductible to $1,000 and to make a water damage future, past, present waiver.


SENATOR SPEIER:  What did they say?


MS. CALANDRA:  No.


SENATOR SPEIER:  Did you then shop?


MS. CALANDRA:   I shopped from the day I got the non-renewal letter.


SENATOR SPEIER:  And what did you find out?


MS. CALANDRA:  I went to three independent agent brokers and one of them being in Oregon and they couldn't find anything.  I also attempted to go to the FAIR Plan which doesn't cover Yolo County.  I thought that was brought up by Commissioner Low.  The FAIR Plan is an option.  Well, in Yolo County it's not a high-fire danger area so the FAIR Plan doesn't automatically cover there.  So what you need to do is you need to find three insurers that will tell you that you have been denied, provide those letters to the FAIR Plan, and then they will consider taking you.  But it's very difficult to get three letters in writing saying that we're denying you or will not cover you.


SENATOR SPEIER:  Now why is that?


MS. CALANDRA:  I don't know.


SENATOR SPEIER:  So the only way you can get to the FAIR Plan is if you get letters indicating that you've been denied and insurers then won't give you the letter saying we won't insure you?


MS. CALANDRA:  It's difficult to get them.  Brokers will write about it but they don't want to name companies by name.  I don't know the mechanics of that.


SENATOR SPEIER:  All right.  Something we probably should look into.  We'll have FAIR explain their policy later.


So then you learned about CLUE?


MS. CALANDRA:  Yes.


SENATOR SPEIER:  And what did you learn about CLUE?


MS. CALANDRA:  I learned that we and our home are in the CLUE database and a couple of things mentioned here earlier, and I'd like to speak to one of Senator Johnson's comments.


You asked how an existing carrier would ever use CLUE for non-renewal purposes, and oddly enough I came across this because, on my first appeal that I went through with my carrier, I said why are you denying  me?  I'd like to have all of the reasons in writing.  They sent me a letter in which they ran my home and not me. And unbeknownst to me, there had been prior water damages on my home prior to my purchasing it, and they were using the CLUE report on my home as a part of my non-renewal and it was given to me.  It was actually given to me and I had no knowledge of any of that.


Something that Commissioner Low had said, having to do with the CLUE report going out to the consumer and the report being given, we had one of our independent agents.  I specifically said, will you tell me what you find out on the CLUE report about us?  We had written a protest to the CLUE report that we were given from the insurance report, their non-renewal form.  And they say, that if you do file a protest, it will be given to anyone making a request under the CLUE provisions.  They used fancier language than that.  And that insurer was not given our protest.  So all they got was the computer readout. They never got any challenges that we were making as an addendum or even notations that there was a challenge in the file.


SENATOR SPEIER:  So what happened?  How did you get to Lloyds of London?


MS. CALANDRA:  One agent said the only one who will insure you is one company and the cost will be over $4,700 a year with minimal coverage, $1,000 deductible, no personal loss, no burglary, no water damage forever.  Lloyds of London, they had an $1,800 policy which provided actual insurance.  It has liability; it has theft; it has a $1,000 deductible but no water damage coverage for perpetuity.


SENATOR SPEIER:  But no water damage?


MS. CALANDRA:  No water damage.


SENATOR JOHNSON:  _________?


MS. CALANDRA:  No.  That was their offer.

SENATOR JOHNSON:  __________?

MS. CALANDRA:  And not the mold, fungus caveats that are being prevented by the other carriers.  This really was exclusion.


SENATOR JOHNSON:  ________?


MS. CALANDRA:  Twelve years at this point.


SENATOR JOHNSON:  __________?


MS. CALANDRA:  Well, I found that out.  Well, I found that a claim had been made against it.


SENATOR SPEIER:  Was it one claim or two?


MS. CALANDRA:  Two claims.


SENATOR SPEIER:  In the same area?


MS. CALANDRA:  They will only say the amount in water freezing damage.  That's all they'll put on the CLUE report.  The one that they give to the consumer.


SENATOR JOHNSON:  ________________?


MS. CALANDRA:  Right.


SENATOR SPEIER:  But you have subsequently replaced the entire roof; is that right?


MS. CALANDRA:  No.  We had the roof, the damage to the roof was repaired.


SENATOR SPEIER:  Well, you're a lawyer.  What do you think needs to be done?


MS. CALANDRA:  Well, it's too late for us.  We are wearing the Scarlet U of the uninsured (laughter) and we're going to be wearing that forever.  And frankly, our house has the red cross, the black flag on it.  If we wanted to sell, we can't.  I have asked so many people how long are we in the CLUE report?  We know we're blackballed but nobody can say how long we're in it, who's going to take us out of it, when it expires, when the house expires.  We just know we have a house that we really like, thank goodness, but we're going to be in it because we couldn't sell it.


The consumer has to be given notice.  It's the only thing that's fair.  If I had been given notice that I was going to go into something called a CLUE report, even with an insurer that mandated that I made a report, I wouldn't have filed a claim.  I would have never done this to me and my family.  I mean the economic loss and the potential loss is huge.  I do wonder about the 170 carriers.  I wonder that those 170 carriers are admitted insurers that have some sort of backing should something happen to the company.  An admitted insurer does have California backing.  These surplus lines that everyone is being shunted into, they don't have backing.


SENATOR SPEIER:  These are all admitted carriers.


MS. CALANDRA:  Oh, good.  Okay.  Then maybe 170 people would have turned me down.



They need to be told at the time they file the claim:  Stand warned; this could happen to you.  This is what a CLUE report is.  You could end up in it and your house could end up in it.


SENATOR SPEIER:  You raised kind of an interesting question.


First of all, the values of homes in the state are all going to be subject to declining values now because of the way the insurance market is looking at these -- what did you call it?  The cross with the red flag on it?


MS. CALANDRA:  The red cross.  When the house in the medieval times got the black plague, you had to put a red cross outside of it.


SENATOR SPEIER:  So you’ve got that issue.  Beyond that, you're paying for a policy that extensively covers this kind of potential damage to your home which you will now decline to ever exercise for fear of having a declining effect on your property value causing, your premiums to skyrocket, or finding yourself in a position of not having homeowners insurance at all.


So it really raises the question, maybe what we should offer is a different kind of policy that is truly just for fire because, if in fact there's going to be a chilling effect on filing any homeowners claims, why should people pay for something that they're never going to exercise for fear of retribution?

MS. CALANDRA:  That's the days of major medical.  We used to have major medical and we used to have comprehensive and that's what you decided you would do.  But you knew what the game was.  I think the consumer has to know what the game is.


I've heard, that if we were to have the insurers tell everybody this, the insureds might not file claims, that there would be a chilling effect on filing valid claims.  Well, of course there would be, but there is a chilling effect by the articles in the Chronicle, by this hearing, by the media coverage, and it's done for the insurance company.  They're getting that word out there.  It's a great way to save all the revenue loss in the stock market, is to have nobody file claims and it's happening but it's not being done in a way where I am your consumer, insurance company.  You have an obligation to me; I have an obligation to you to be honest in my filing.  Just tell me, tell me what's at stake to give me notice.


SENATOR SPEIER:  Now I understand, to add insult to injury, that you can't be a Girl Scout leader now?


MS. CALANDRA:  That was when I didn't have liability coverage.  I was going to have to turn away my Daisy troop because I didn't have liability coverage because of my big, red "U" on my chest.


SENATOR SPEIER:  But you still are a Girl Scout leader?


MS. CALANDRA:  Yes.  Lloyds of London saved us.  (Laughter)


SENATOR SPEIER:  All right.  It takes a foreign company to do it.


MS. CALANDRA:  Younger than that.


SENATOR SPEIER:  All right.  Any other questions?  Any other thoughts you'd like to share with us?


MS. CALANDRA:  No.  But thank you and thank you for having this hearing.


SENATOR SPEIER:  Well, thank you.  Your testimony, I think, is outstanding and it really raises some very serious issues that we have to address.


SENATOR JOHNSON:  Are there restrictions in the law or in regulations on the amount of a deductible that can be…


MR. BRIAN PERKINS:  Senator, the restrictions are, as a practical matter, from the lenders.  Lenders require a deductible, a certain amount, in some cases, a specific amount, and that's for resale purposes.


SENATOR JOHNSON:  So what kind of dollar amounts are we talking about?


MR. PERKINS:  Well, I can only tell you from my own recent experience.  I refinanced with Bank of America to and it required a deductible of not more than $1000.


SENATOR JOHNSON:  Thank you.


SENATOR SPEIER:  All right.  Our next witness is Mr. Alan Phillips.


Welcome.


MR. ALAN PHILLIPS:  Good morning.  Thank you.


SENATOR SPEIER:  Now you live in Petaluma; is that correct?


MR. PHILLIPS:  Yes, I do.


SENATOR SPEIER:  And you're a retired police officer?


MR. PHILLIPS:  Yes, I am.


SENATOR SPEIER:  Retired from the San Francisco police force?


MR. PHILLIPS:  Yes.


SENATOR SPEIER:  Let me, first of all, thank you for your service to my constituents during your time with the department.


Now earlier this year, you lost your wedding ring; is that correct?


MR. PHILLIPS:  Yes, that is.


SENATOR SPEIER:  Did you ever find it?


MR. PHILLIPS:  I have not yet.


SENATOR SPEIER:  So it's still missing.


Did you place a claim for the lost ring with your insurance company?


MR. PHILLIPS:  Well, about a week after I found that my ring was missing, I went in to talk to my insurance agent and asked him if that ring was actually covered in my homeowners policy.  He really didn't have a straight answer for me but he did look into his computer in his office and he found what he termed as we might have something here labeled as a mysterious disappearance.


SENATOR SPEIER:  So you didn't believe that you were filing a claim necessarily, or did  you?


MR. PHILLIPS:  Well, in my mind, I wasn't actually filing a claim.  I still was kind of -- I had a question as far as was my ring covered under my homeowners policy.  I had no knowledge of making a claim at that particular time but I found out later that he construed that as being a claim and acted accordingly.


SENATOR SPEIER:  So sometime in April or June, you received word that the ring wasn't covered under your policy.  In fact, the letter said something like the ring isn't one of the 16 covered perils under your policy; is that correct?


MR. PHILLIPS:  That's semi-correct.  I figured that the insurance companies, their claims were doing what they had to do where they claimed, now that they had one in their office.  I was never informed officially from this company until the 29th of November stating that my ring was not covered under that particular policy at that time but that's the first time I've had anything in writing that my ring was not covered so that just justifies my believing that there was no claim.


SENATOR SPEIER:  So did you get an offer of renewal from your insurance company?


MR. PHILLIPS:  Not really.  I didn't get an offer for the renewal.  But the fact that the renewal was not due until actually a few months after this alleged claim was made, I did look for…


SENATOR SPEIER:  You then shopped for auto and homeowners insurance; is that right?


MR. PHILLIPS:  I'm ahead of myself here.


SENATOR SPEIER:  Okay.


MR. PHILLIPS:  Yes.  It really wasn't even relevant because it was out of my mind at that particular time, that when I did receive my renewal for my auto insurance, I noticed that I had a 10 percent increase.  Also, looking back further, I noticed I was getting a 10 percent increase from the last three premium times. 


SENATOR SPEIER:  So you shopped?


MR. PHILLIPS:  That made me shop around and I shopped around.  Basically I feel I can get a better deal when I buy my homeowners and my auto insurance with the same company.  I found another company, another major carrier, that was willing to do that and I was going to save a substantial amount of money for the course of the year.


I was called out of town for about month right about after I confirmed my policy company changing.  And upon my return from my trip, I had a package from my new insurance company stating that my automobile insurance in fact was accepted. And in the same bundle of mail, I got a letter from the same company saying that my homeowners policy was cancelled or was not enforced. At the same time, they wanted a bill from me for the period of time that it was supposed to have started to November 4 of this year.


SENATOR SPEIER:  What was the reason that they were unwilling to ensure you or why they cancelled it?


MR. PHILLIPS:  You know, I never found out exactly what the real reason was.  I don't understand the jargon in the industry at all.  If they were being specific -- the letter actually stated that, assuming that I knew how the industry worked, it started off that way.  And they did make reference to Rule 13.  I don't have a clue what Rule 13 is.


SENATOR SPEIER:  Anyone in the Department of Insurance know what Rule 13 is?


Anyone in the insurance industry have a Rule 13 that you'd like to define for us?


MR. PHILLIPS:  Well, that was the basis for the cancellation or the non-accepting of my homeowners policy.


SENATOR SPEIER:  So that’s when you learned about the CLUE database and how you lost your reputation?


MR. PHILLIPS:  Yes. (Chuckle)  Needless to say, I was -- nobody really had any answers to me in the insurance field, and I went to several people to try to find out what was actually happening to me.  Frankly, I'm not used to being treated that way and I didn't like it one bit and I still don't.  I just don't understand the policies they perceive and I don't understand the way that a consumer like myself is being treated, but I did find out about the CLUE report and I have to go and associate with the old credit rating reports.  The CLUE report tells me that I've made a claim and it's going to be with me or my property.  In this case, this is my location where my house is located and it's there for, I understand, for at least three years.  Now I don't know where I got the three-year number but somebody told me along the lines.


SENATOR SPEIER:  And it's all referenced to this loss of your wedding ring?


MR. PHILLIPS:  The loss of my wedding ring which was furnished by one company but going against all this privacy and confidentiality rules that were cited to me by my first company -- the second company that I applied for new homeowners insurance haven't found out about it.  So I don't understand this privacy and confidentiality part about it either because they based their findings or refusal to insure me on Company A's report.


SENATOR SPEIER:  And the CLUE database is a claim that you never made and never got compensated for, for the mysterious appearance of your wedding ring?


MR. PHILLIPS:  Well, it's funny because, to my knowledge, I never made a claim.  But all my inquiries and my questions and delving into this matter, the word "claim," I can't get rid of.  That's the word that is stuck with my dilemma.


SENATOR SPEIER:  So what's happened?  You eventually did find homeowners insurance?


MR. PHILLIPS:  I did.  I was able to find homeowners insurance through an independent broker.


SENATOR SPEIER:  And you're paying how much?


MR. PHILLIPS:  Seven hundred and eighty-one dollars.


SENATOR SPEIER:  With what kind of deductible?


MR. PHILLIPS:  I had to raise up to a thousand dollar deductible.  I also found that I was unable to fully or have the same amount of coverage that I had with the previous company.  It was a company that I was using, Company A versus Company B versus now the independent broker Company C.  I was paying almost double for my premiums for this independent broker, the company that I'm with now, and only getting not even half of the amount of coverage that my house is really worth.


SENATOR SPEIER:  So you're now paying $781.  You were paying $583.


MR. PHILLIPS:  I figured my numbers out.  It was $483.


SENATOR SPEIER:  So almost double for much less coverage?


MR. PHILLIPS:  Yes.


SENATOR SPEIER:  And a higher deductible?


MR. PHILLIPS:  Yes.


SENATOR SPEIER:  And in summary, you never thought you were making a claim, you are now on the CLUE database, and it's only in relation to this wedding ring.  You haven't filed any other claims?


MR. PHILLIPS:  Well, during my inquiries, I found out that I did make a claim back in 1986.


SENATOR SPEIER:  Nineteen eighty-six?


MR. PHILLIPS:  Yes.  However, that thing is purged and nobody can tell me anything about that one either.


SENATOR SPEIER:  It's purged; is that what they said?


MR. PHILLIPS:  Yes.  Maybe it's because of the age.  I mean we're talking 25 years.  It's funny.  I never realized I was with that particular company that they say that I had this claim with.


SENATOR SPEIER:  Okay.  Mr. Phillips, do you have any other thoughts that you'd like to share with the committee?


MR. PHILLIPS:  I'm just kind of like, I guess, a layman; and if I can put it in my own words, my own lay words, basically I feel like I’m a minor leaguer playing in a major-league game which the rules are changed at a moment's notice.  And not being able to follow this particular game, I've lost and I'm being penalized and I think I'm being penalized very severely only because of the fact I do not know how this particular industry operates.


SENATOR SPEIER:  Well, we’re going to find out.  And if you don't mind, we are going to submit your case to the Department of Insurance and have them take action to make sure that the CLUE database has that taken out --


MR. PHILLIPS:  Thank you.


SENATOR SPEIER:  -- of your record, all right?


Thank you very much.  Thank you both.


MS. CALANDRA:  Thank you.


SENATOR SPEIER:  Okay.  Our next panel include realtors and insurance agents.  I'd like to welcome Jeanne Garde from Re/Max Today in San Carlos and Richard Beedle, Agent/Broker with the Coalition of California Insurance Professionals.


Good morning.


MS. JEANNE GARDE:  Good morning.


SENATOR SPEIER:  Jeanne, would you like to go first?


MS. GARDE:  Yes.  Thank you.


SENATOR SPEIER:  State your name for the record.


MS. GARDE:  Thank you, Senator Speier.  I appreciate you inviting me here today.


My name is Jeanne Garde and I am here as the 2003 President for the San Mateo County Association of Realtors.  I wanted to make it clear that I am not representing nor do I speak for the California Association of Realtors, although I am a member and a director of CAR.  I'm also the broker/owner of a three-office, independent franchise firm in San Mateo County.  As such, I can relate various incidences that have affected buyers and sellers of real property represented by my agents and other incidences that have been relayed to me by other managers and agents in my county, our county.


Due to privacy issues, I won't be able to provide specific details of some of these issues.  But that being said, I will endeavor to relate several instances that have occurred in San Mateo County and answer whatever questions I can.


These are just a few of the most recent instances brought to my attention.


First, a homeowner in Pacifica in San Mateo County filed a $115 claim for water intrusion to her property.  Three years later, the homeowner purchased new property and was denied coverage from her insurance carrier because of her previous claim.  She was subsequently denied insurance by three other major insurance companies and finally found a lower-rated insurance carrier to cover her home for twice the expected rate.


Another buyer purchased a home in Half Moon Bay.  The seller had previously filed a claim for roof shingles damaged in a windstorm.  The insurance carrier with whom the buyer had already had insurance coverage was refused for the property.  The buyer had to purchase less coverage at a higher price from a lower-rated carrier.  The buyer has been informed that they will not be eligible to be insured by their previous carrier at a lower rate with better coverage until three years from the date of the seller's initial claim.


In San Bruno, an investor owned several rental properties on which he had filed routine claims on various incidences.  When she purchased her own, new personal residence, she was denied insurance coverage on that residence and she was told it was because of the claim she had filed on her rental properties.


In San Carlos, a buyer was denied homeowner insurance because the seller had filed a claim against their insurance carrier for a lost finger ring and damage to a tree on the property.  That buyer had been a client of the same insurance carrier for 40 years.


In Millbrae, a buyer was denied coverage because they had previously been a victim of home invasion robbery.


In Belmont, a buyer was denied coverage from a major insurance carrier because of a $3,100 claim made two years previously.


The final home purchasing disaster, both the buyer, who had made an inconsequential claim on a personal property claim loss and a seller who had made a non-water-related claim two years prior to selling, were both denied coverage in the transaction by four different insurance carriers.


SENATOR SPEIER:  Okay.  Let's have the department come up here a minute.


Based on the litany of actual cases you've just heard, do you think the arbitrary decision by an insurance carrier not to renew a consumer because they had filed a $115 claim has merit?

MR. CIGNARALE:  No.  In our opinion, it does not have merit.


SENATOR SPEIER:  Now what would the commissioner be able to do under any of those circumstances if the facts are as they are purported to be?


MR. CIGNARALE:  What we're doing and more focused in the last two months is to contact the insurance company and ensure that the losses or claims that they're using to make their decision are in fact related to the risk of future loss.  We're putting the onus on the company to prove that.


SENATOR SPEIER:  So if my home had three shingles that fell off in a windstorm and I made a claim and subsequently my insurance carrier declined to renew me and I filed a complaint with you, then you would review that and within a short period of time make a decision as to whether or not that carrier can continue to not renew?  Or is this something that takes six months; and meanwhile, I'm sitting here having to find another insurance carrier to provide me with homeowners insurance?


MR. CIGNARALE:  I guess the answer to that is that in many cases it may take 30 to 60 days to resolve the issue and that honestly does not help the consumer who now has to go out and find new insurance.


SENATOR SPEIER:  We've got to find out, we've got to come up with a way that is expeditious, that can relieve consumers of arbitrary actions by insurance carriers who are non-renewing for non-loss-related reasons because you cannot say -- I mean is there any basis on which an insurance carrier can just say I don't like the way you look and therefore I'm not going to provide you homeowners insurance?  Because that's as much as what they're saying:  I don't like the way you look.  I have three shingles that fell off my house.


MR. CIGNARALE:  That is a concern that we're trying to wrestle with right now, and I think the prior suggestion of the consumer that was here is an issue that we are looking at and, that is, considering whether the insurer should notify the consumer at the time that they file or pay that claim, that, of the potential impact for that, and how they're charging it, whether it's risk-related or not or if it in fact is going to be a risk-related loss, put on the CLUE report, and then ultimately result in an adverse action against that insurer.


SENATOR SPEIER:  But do you see how that is a really slippery slope?  Because what happens is, you're going to have -- I think Ms. Calandra was very accurate when she said all of these news reports, this particular hearing, all the activity around this issue right now, is having a chilling effect on people filing claims and that's precisely what the industry wants, so they'll have reduced loss ratios and they'll continue to come in with their rate increases.  I'm suggesting to you at some point we should have some new form of insurance because, if people aren't going to file homeowners claims, then let's just have fire policies.


MR. CIGNARALE:  I agree.  If we allow all claims to be considered in the underwriting process, that would be the case.  But if we are able to successfully narrow the claims that are being used in the underwriting process and I think that will have a positive effect.


MR. PERKINS:  Mr. Cignarle, since part of the issue here is whether or not the CLUE report reflects appropriate information for predictive purposes and since the original purpose of CLUE was a fraud detection purpose, wouldn't there perhaps be one choice?  And that would be to simply limit the use of CLUE for purposes of any kind of underwriting to those claims that are indicative of fraud as identified or referred by the special investigative unit of the insurance company?  That way, all of this other stuff that may or may not go into the CLUE report, very few things are ever referred to CLUE for fraud because that's another issue altogether.  So at that point, it gets the monkey off your back, as far as whether or not it's predictive, and it restores CLUE to its original purpose.


MR. CIGNARALE:  Yes.  We don’t have necessarily a concern with how the company does it but we will try to ensure that any losses or claims that they do use are in fact risk-related and they investigated those.


MR. PERKINS:  Well, that's a second issue as to whether they're risk related, but fraud by definition is a risk-related factor and that was the original purpose behind CLUE.  So if CLUE is a private entity and CLUE is generally governed by federal law and we have a hard time getting our arms around it or anything, for purposes of California law, we can simply say that the only data available for the CLUE report as an underwriting factor is a reported, suspected fraudulent claim.  And then at that point, you would certainly have fewer claims that you would have to, complaints that you would have to investigate, since I assume that three shingles off the top of a roof isn't a suspected fraudulent claim typically.


MR. CIGNARALE:  I would agree.


MR. PERKINS:  Okay.  Thank you.


SENATOR SPEIER:  Ms. Garde, would you like to continue?


MS. GARDE:  Thank you.


As a real estate practitioner, it is now incumbent on me and my agents to educate our buyers and sellers about the pitfalls surrounding what should be a non-critical issue in the overall negotiations of the purchase of real property obtaining insurance.  Sellers who have appropriately filed insurance claims for valid, covered items are finding that they have created stigmatized properties making it prohibitively expensive to obtain future insurance coverage.  I can assure you that homeowners do not understand a mere inquiry to their insurance agent about potential validity of a claim may dramatically affect their ability to obtain homeowners insurance in general or certainly not without a significant rate increase, and I too have personal experience from that in my past.


In conclusion, I feel that the insurance industry needs to make full disclosure about their industry database of claims submitted by buyers and sellers, otherwise referred to as CLUE, including but not limited to the actual length of time a claim remains active in the CLUE database.  We've been told three years; we've been told five years but we can't get any specific information.  The fact that claim inquiries resulted in data basing in CLUE, even if the claim is not filed, and that did happen to me, the type of waiting given to certain types of claims, if any, i.e., water versus a personal loss, how insurance companies are using credit scores to evaluate potential insured, and any other relevant information a potential insured should be aware of when engaging the coverage of an insurance company.

It is unfortunate today that homeowners insurance is simply a peace-of-mind product that is required by a lender to close a transaction because, if you use it, you lose it.  It is my personal belief that homeowners would rather pay a higher premium for coverage you could actually use and count on than be blackballed by the existing system.

As an industry, realtors feel that these issues are significant.  The leadership of the California Association of Realtors has recently appointed a task force to look into insurance issues on a statewide basis.  I have been informed that this task force will be convening shortly after the New Year, and I’m sure that either Mr. Stan Wigg ??, Alex Creole ??, or Ms. Toby/Tobi ?? Bradley, the current president of CAR, would be able to provide industry-wide insight into this very important and volatile issue facing California homebuyers and home sellers.

Thank you very much.


SENATOR SPEIER:  Thank you, Ms. Garde.


All right.  Our next speaker is Mr. Beedle.


MR. RICHARD BEEDLE:  Good morning, Madam Chair.


SENATOR SPEIER:  Good morning.


MR. BEEDLE:  My name is Richard Beedle and I'm an independent insurance agent.  I specialize in property casualty insurance.  I'm one of several partners in an agency called the Arroyo ?? Insurance Services and we have our headquarters in South Pasadena.  We have offices in Glendale, Sherman Oaks, and also in Nipomo, California.  We're currently licensed in 48 states.  We have clients all over the country.


Relative to homeowners policies, we have approximately 7,000 policyholders, so some of the testimony I've heard already is very consistent with some of the things I go through on a daily basis.  Today I'm here representing the Coalition of California Insurance Professionals.


As an independent agent, I know firsthand about the difficulties that are involved with finding and maintaining adequate and affordable insurance coverage.  We're currently finding it more and more difficult to find insurance coverage for my clients, which include the homeowners, the home buyers, in the case of a new escrow, and homebuilders, which I know is sort of touching into a whole other field but they are tied together.


In the past year, I've seen a significant increase in premiums for homeowners coverage and this is not just homeowners three, as we refer to it for a single family dwelling in this comprehensive coverage.  This would also apply to rental coverage for a renter; this would also apply to condo coverage for somebody that either rents or owns a condo or is part of a master condo association.  We have those type of clients also.


For those consumers who have had prior claims or are trying to insure a house that has had prior claims, chances are they wind up paying two to three times, sometimes four.  I mean the numbers keep going more than what they did prior to the claim, that is, if they're able to find coverage at all.


In addition, the admitted commercial paper for my homebuilder and subcontractor clients has virtually vanished.  I think we'd be very hard-pressed today to find an admitted carrier that’s real strong in doing general contractors or an electrician or whatever.  I'm sure there's a few examples but we're into the non-admitted markets for those contractors.


What I'm experiencing in today's marketplace, this sort of déjà vu all over again, it's reminiscent what I experienced immediately, immediately after Northridge where we obviously had somewhere in the order of I believe $18 billion, according to the department, of which about 14 of that was covered by the insurance industry in those first few weeks, not months, but first few weeks after that, the nervousness in the marketplace.  I'm feeling that again. 


You had asked a question earlier, Senator Speier, of the commissioner of whether he thought we were in crisis mode.  I think we're at the edge of the cliff looking over.  I don't personally, in my opinion, as an agent on the street, I don't think we're there yet but I think we're close.  I was dying to answer that question when I got up here.


During the past year, many companies that have historically had a very large market share have significantly reduced their capacity or, as already has been heard, have instituted a moratorium on new business.  They'll take care of the existing client that maybe moved from House A to House B or continued to stay on the policy through a series of renewals but some have actually gone into a moratorium mode.  This ties back to my déjà vu with the Northridge situation.


Many companies that are writing new business have implemented increasingly more stringent underwriting criteria.  It's sometimes much more difficult to place a new homeowner policy or find a replacement policy that is comparable in both coverage and price when we go to shop that market.


In a marketplace that is as challenging/hard as the one that we're currently facing, it is critical that insurance companies have all the tools necessary to properly underwrite a risk.  The fewer the tools, in my opinion, is the less likely the companies are to underwrite the risk.


One tool that has come under discussion and attack recently is the use of the CLUE reports.  However, I believe the CLUE reports are a valuable tool that not only documents the loss experience but also insures the availability, the coverage, the carrier's needed tool to be able to properly underwrite and evaluate a risk.  If that tool is taken away, not ruling out modification, but if that tool is taken away, I think that forces the carriers into a tougher position.


I believe, based on my 25 years of experience in the business, that one of the major contributing factors, which is forcing the carriers to tighten their underwriting criteria, is the soaring claims cost.  We talked a little bit about water damage.  It's my understanding that in '97, the typical average cost to settle a water claim was around $2,000, plus or minus a few hundred, I guess, whereas today the typical cost to settle a water damage claim is hovering around $5,000.  If we don't treat the claims cost as the major problem with the homeowners insurance marketplace, then we'll be treating the symptoms rather than the disease.


I think we could probably meaningfully agree on a number of causes for the increased claims costs.


Number one, we've got a superheated -- I'm sure you're doing better than maybe ten years ago -- we have a superheated homeowners market.  We're flipping a lot of houses.  A lot of houses are being refinanced, inflation, construction costs -- a two-by-four is twice as much as it was four years ago -- labor costs associated with those construction costs, let alone just inflation.


Lastly, I think we need to make sure that the carriers in California that continue to do business here have those tools.  If they don't write policies in California or more follows some ?? lead of moratoriums or slowdowns, banks aren't going to make the mortgages.  People like this woman can't close a mortgage.  I've been there, done that.  People won't buy the homes and builders can't build the houses.  We've seen it in the past here in California where business followed by individual citizens migrate to other states to set up new routes.


Thank you very much for your time.  I'm prepared to answer any questions you might have.


SENATOR SPEIER:  Mr. Beedle, you referenced the water claims.  I still don't have a handle on whether or not there have been an increasing number of water claims or, as you put it, the cost of a two-by-four goes up so that the cost of the water claim goes up.


We had a hearing earlier this year on mold and that was a huge issue for the industry as they looked at Texas, but I don't know that we have evidence to support that there have been increased numbers of mold claims per se.  But I was wondering from your experience whether you've seen an increasing number of water claims.


MR. BEEDLE:  In a general sense.  I can't speak today on anything totally empirical.  Maybe the department could come up with something or one of the carrier representatives, but we probably receive and process -- a good week is 15-20 claims; a bad week is 100 claims a week and that includes auto, as well as homeowners, apartments, condos, and the homeowners.  But relative to the homeowners market, I'm seeing a cost of those claims going up.  I'm seeing more water claims for the primary reason that our trading base is primarily the LA/Orange County area for homeowners coverage and there's a lot of old homes.  In your own district, you have a lot of old homes, and a lot of those older homes have, as an example, metal pipes, steel pipes, as opposed to copper pipes, and those pipes have a certain life span and they let go.


SENATOR SPEIER:  Mr. Cignarale, have you had the opportunity to look at the number of claims filed relative to water damage since that hearing we had on mold?


MR. CIGNARALE:  No.  I personally don't have that data.  I'm not sure if other -- no, we don't have that data but we'll see if we do have something like that in house or whether we would have to get that.


SENATOR SPEIER:  Because one of the interesting questions to me at that hearing was, all the carriers were coming in wanting mold exclusion on their policies that they were issuing; they're automatically provided those exclusions by the commissioner because the commissioner has no discretion.  And yet they're getting exclusions now for mold and the premiums weren't going down because, arguably, if you're not going to be covering mold any more, then the premiums should go down because your loss ratio is going to go down.


Remember, the department at the time saying it didn't have an effect on the premium because there hadn't been many claims for mold.  So you can't have it both ways and I don't think that question has ever been answered to my satisfaction and I would like for the department to do that.


MR. CIGNARALE:  We will.


SENATOR SPEIER:  All right.  So you want the CLUE databases to be retained?


MR. BEEDLE:  Yes.


SENATOR SPEIER:  Have you heard of complaints about claims being registered on that database?


MR. BEEDLE:  Our office has been -- I guess we're a client of ChoicePoint for quite a number of years, I think primarily for the Motor Vehicle reports.  We also write a number of personal and commercial auto policies.  We feel that -- in fact, we talked to the partners at our owners last week, that we feel that the CLUE report relative to homeowners underwriting is somewhat parallel to the Motor Vehicle report for auto.

I know there's an article in this morning's Chronicle that maybe took some issue with that.  But as an underwriting tool, once again, I'm just the agent.  I'm the messenger.  I'm the guy that gets beat on, why can’t you deliver the policy to escrow?  Because I can't find you a market.  I’m the guy that she wants to hit and the client wants to also.


But I think relative to the CLUE report itself, there's only so many questions that a carrier can ask or I as the agent on behalf of the carrier to properly underwrite that risk.  As I think Mr. Perkins pointed out that originally the CLUE report was designed to track fraud.  There are a number of different type of databases that track loss information.  ISO, certainly from Insurance Services Organization in New York certainly keeps loss information, are the ones that promulgate the information relative to -- as an example, the property damage, as a result of the September 11 tragedy, so CLUE is not the only one in this.  I think, that whenever you start to discuss the possibility of reducing the ability to use a tool or eliminating a tool, I think the natural reaction of the carrier is that they're going to in effect draw back a little bit.  I've been there through two hard markets in my career and I don't want to do it a third time.


SENATOR SPEIER:  All right.  Thank you both very much.


MR. BEEDLE:  Thank you.


SENATOR SPEIER:  Next I'd like to ask Richard Collier, Vice-President of Marketing and Sales for ChoicePoint to come forward.


Your ears have been burning all morning, haven't they?

MR. RICHARD COLLIER:  Yes, ma'am.

SENATOR SPEIER:  Welcome.


MR. COLLIER:  Thank you very much, Madam Chair, for allowing us to come here today and speak with you.  With me is Jeffrey Skelton who is my Assistant Vice-President of Legislative Affairs.  I will speak mostly to CLUE and we'll speak together on the credit issues and questions that you may have and ChoicePoint's role in that process.


SENATOR SPEIER:  Okay.

MR. COLLIER:  I should identify myself again.  I am Richard Collier, Vice-President of Marketing and Sales for ChoicePoint.  ChoicePoint, if I could please give you a little background on our company so that it makes more sense.

ChoicePoint and its 5,000 employees nationwide was formed in 1997 when we spun the insurance services division of Equifax on a stock split out to become an independent company.  We were the former insurance services division of Equifax.  We've been serving the P and C industry since 1898 with information products for underwriting and rating purposes.


SENATOR SPEIER:  Let me ask you this.  This is a document that says ChoicePoint but then it refers to Equifax.  Are you independent or is one a subsidiary of the other?


MR. COLLIER:  If that's your credit score, your credit report was purchased from Equifax in order to run a credit-scoring model to determine your score.  ChoicePoint does not own any credit reports.  We actually purchase credit reports from the three bureaus and provide them to the insurance industry so we are independent of each other.  Long answer, sorry.


SENATOR SPEIER:  That's all right.


MR. COLLIER:  ChoicePoint serves the PUC industry with, as has been mentioned here this morning, Motor Vehicles records in all 50 states -- CLUE auto, CLUE property, and insurance scores.

Going directly to CLUE property, which is the topic that has burned my ears, as you've said all morning, the CLUE property database was first formed in 1992.  It was a follow-up to the initial database which was CLUE auto which was built in 1987, so the CLUE auto database is 15-years-old.  It was designed to supplement the declining value in motor vehicle records in all 50 states.  Many accidents, losses were not being reported to DMVs.

For example, if you have a comprehensive loss on your vehicle, if you lose three windshields or a windshield or a hailstorm, that is not reported into a Department of Motor Vehicle but it is an actual loss.  If you have an accident…

SENATOR SPEIER:  How do you get that then?

MR. COLLIER:  A claim is filed and made for hail damage or a broken windshield or your car is stolen.  You might have a police report but those police reports do not translate to the Department of Motor Vehicles as an incident.  So carriers, starting 15 years ago, started providing five-year claim histories of their paid, at the present time, open claims, and then providing monthly updates on those claims into the database to describe the ongoing status.

Based on the value that CLUE brought the industry in the automobile market and the lack of the tool in the property insurance market to validate filed losses or claims, the industry asked ChoicePoint to build a property database which we call CLUE property.

SENATOR SPEIER:  So there's CLUE auto, CLUE property, and…

MR. COLLIER:  That's it.

SENATOR SPEIER:  That's it.

MR. COLLIER:  CLUE property was built in 1992.  Today it has 600 companies that contribute to the database on a nationwide basis.  It is a nationwide, 50 state, in the District of Columbia database.  It has approximately 40 million claims in the database.

SENATOR SPEIER:  How many claims?

MR. COLLIER:  Forty million, personal property related only.  There are no commercial claims in the database.

SENATOR SPEIER:  Do you have any competitors in the marketplace?

MR. COLLIER:  Yes, ma'am.  We have one which is the Insurance Services Office, commonly referred to as ISO.

SENATOR SPEIER:  Insurance…

MR. COLLIER:  …Services Office.  They assist the industry with rates, forms, and filings across the United States.

SENATOR SPEIER:  Do they have a database as well?

MR. COLLIER:  They have a competing property database called A-Plus.

SENATOR SPEIER:  A-Plus?

MR. COLLIER:  A-Plus.  I don't have statistics on their database.

SENATOR SPEIER:  Now you are regulated by federal law?

MR. COLLIER:  Yes, ma'am, under the FCRA.

SENATOR SPEIER:  FCRA?

MR. COLLIER:  That's the Fair Credit Reporting Act.

SENATOR SPEIER:  I understand that.  Is there a pre-emption?  Can states impose other regulations on you?

MR. COLLIER:  States do have individual Fair Credit Reporting Act pre-emptions to the national Fair Credit Reporting Act, meaning that they can have some more stringent tools if they wish, for example, but right now we just comply with whatever the state requirements are.

SENATOR SPEIER:  So each state may have different requirements and you comply with those requirements?

MR. COLLIER:  Three or four states have supplemental requirements.

SENATOR SPEIER:  And what are some of those requirements?

MR. COLLIER:  New York, I believe, requires that the person be given written notice that a consumer report is being pulled on them.  I believe Colorado is similar.  Outside of that, I'm not really familiar with it.

SENATOR SPEIER:  Do any of these states require, that at the request of the consumer, that their file be made available to them?  The federal law provides that, that you can correct it, and that you can purchase one?  Is that the federal…

MR. COLLIER:  The federal law provides that the consumer has access to the file for a fee of $9.  Eight states have gone in and made additional adjustments, including California is one, which says a consumer can have a copy of their file in a consumer reporting database -- a credit file, a CLUE file -- for a fee of $8 by mail.

The data that you purchased over the Web has only been available since September of this year.

SENATOR SPEIER:  And I paid too much, it sounds like, huh?

MR. COLLIER:  Well, we put that out there as a convenience.  By mail, it can take two to three weeks.

SENATOR SPEIER:  I see.

MR. COLLIER:  And then if you would prefer to pay the $12.95 and have it instantly, that's your self choice.

SENATOR SPEIER:  But they'll basically get this.  This is the homeowners insurance score as opposed to the CLUE --

MR. COLLIER:  Correct.

SENATOR SPEIER:  --- data file.  I'm talking about the CLUE data file now.

MR. COLLIER:  Well, the CLUE data file is available to the consumer by mail for $8 today.

SENATOR SPEIER:  But is it available online as well?

MR. COLLIER:  It is available at the exact same Web site where you purchased the homeowners score.  It says…

SENATOR SPEIER:  They wouldn't give it to me last night when I tried to get it.  Maybe after the hearing, you can help me do that.

MR. COLLIER:  I would be happy to.

SENATOR SPEIER:  They refused me.  Okay.

Go ahead.  I'm sorry.

MR. COLLIER:  Well, just to save $12.95, if you have not filed any claims, there won't be anything to buy.  I mean that would be a point to consumers.  If you filed no claims in the last five years, there will be nothing in the CLUE database about you.

SENATOR SPEIER:  Well, part of the testimony this morning has been people haven't filed claims; they haven't been compensated but there still is a record of them on the database and that's what we need to address.

MR. COLLIER:  Let's see if I can address that in part.

SENATOR SPEIER:  Okay.

MR. COLLIER:  The database is consistent of losses reported to insurance companies.  If a loss is reported to a company and they open a claim file, they subsequently submit that open-claim file to CLUE.  If they make payments, they submit additional data as to what they paid and when.  And at a point in time, they typically come in and tell us the file is closed or they've made all payments.  It's possible, more prevalent in California than any state in the country because of a state law that you have, it says, if an agent is notified of a loss, they must open a claim file within the carrier's claim system.  So the carriers open claim files when they're notified of a loss, whether a payment is ever made or not.  So in California, we end up with -- I do not have the numbers but we end up with --claims on the database that were opened with no payment and then closed with no payment.

SENATOR SPEIER:  But there's also a law in California that says an inquiry is not a claim and should not be registered as a claim, and that appears to be what is happening in the interpretation of these two statutes, that they're relying on one and were ignoring the other.  I mean this is not an issue for you to deal with necessarily, so there's far more claims that are filed in California than other states because of that.

MR. COLLIER:  Because of that, yes, ma'am.

SENATOR SPEIER:  And there are some insurers that ask that claims be removed from the database?

MR. COLLIER:  That is correct.

SENATOR SPEIER:  And you comply with that request?

MR. COLLIER:  That is not difficult.  Yes, ma'am, we do.

SENATOR SPEIER:  Are there specific insurers that come to mind that do and…

MR. COLLIER:  It's usually on a one-up basis.  A consumer may contact us and say I disagree with this claim being on my file because I never received any payment and we'll go back to the insurer and then usually they'll come back and say delete the file.  So it's done somewhat on a one-at-a-time basis.

SENATOR SPEIER:  And the insured also has the ability to place an explanation on the file; is that correct?

MR. COLLIER:  Absolutely.

SENATOR SPEIER:  Now someone testified this morning, that even though they had placed an explanation on the file, that was not communicated to the insurer.

MR. COLLIER:  I was a little distraught to hear that because I've never heard that before.  If that party would be willing to work with me, I'd be happy to pull their file.  I don't have enough information to investigate to make sure that the statement is on file.  When I look at the file, with their permission -- I won't look without their permission, with their permission, when we look at the file, we can see who has inquired in the last six months.  And if there is a statement there or not there, we can have the statement applied and provide a copy of that statement to anyone that has inquired on that person in the last six months.

SENATOR SPEIER:  Okay.  All right.  Have you ever removed claims from a file at the request of the consumer or only the insurer?

MR. COLLIER:  According to the FCRA, the claim data is not our data.  As a consumer reporting database, the data belongs to the contributing company.  If a consumer comes in and contests data on an file, we then go back to the carrier.  At each of the 600 contributing carriers, we have what are called Fair Information Practice Individuals who operate by a guide.  We challenge the claim on behalf of the consumer.  Typically we resolve those challenges within 15 days.  But if we do not get a response from the carrier on the claim, we lock the claim after 30 days.  So we could result in deleting a claim at the request of the consumer if we had a non-response from a carrier but that very, very seldom ever happens because we are very aggressive in our approach to keep the database accurate.

SENATOR SPEIER:  So what's the response from the carrier?

MR. COLLIER:  Well, the carrier can come back and respond and say the claim is valid and it stands as it is or…

SENATOR SPEIER:  But they can do that on an automatic response.

MR. COLLIER:  But they don't.

SENATOR SPEIER:  Okay.

MR. COLLIER:  Statistically, they do not.  Sometimes a consumer will come in.  If you have a fire and when you have fire, you usually have water and then you can have other types of loss types that occur.  A carrier may open the claim with fire and water.  The consumer can say I didn't have water damage.  The carrier may come back and say delete the water damage.  We paid it all as fire.  Things like that do happen.

If you don't mind addressing water…

SENATOR SPEIER:  Sure.

MR. COLLIER:  …some very interesting statistics.  We do a database scan once a year.  The last time we scanned our database, it was January 2002.  We will do a new one in January '03 and I would prefer to give you as current a statistics as possible then, if you would allow.  But in California, we roughly have 2,960,000 claims in the CLUE database.  Of those 2,960,000 claims, 1,700,000 are water damage.

SENATOR SPEIER:  Really?

MR. COLLIER:  Yes, ma'am.  That represents 57.4 percent, give or take a tenth, if you'll allow me that.  However, of the 40 million claims in the national database, only 37.7 percent are water damage.  There's a full 60 percent more water claims in California than nationally.

SENATOR SPEIER:  How about Texas?

MR. COLLIER:  I don't know the Texas numbers off the top of my head, but I would say they're a close second.

SENATOR SPEIER:  Go ahead.

MR. PERKINS:  The California law apparently also prompts more reports to your database, correct?

MR. COLLIER:  That's what I’m saying, yes, sir.

MR. PERKINS:  Okay.  But if the law is prompting more reports, then arguably there might even be a distortion, the kinds of reports made as well, depending upon whether or whether or not people get into the habit of making a report.  It may not necessarily be indicative.

Yours is not a random sample of the universe.  Yours is a self-selected sample of those that choose to report to your database, correct?

MR. COLLIER:  Yes, sir.  I would say we have in California about 95 percent reporting.

MR. PERKINS:  But they're reporting not as a random report per se.  They're reporting under contractual obligations.  You're not a survey company.  You haven't surveyed California consumers to ask them if they've made a water report over the last, water claim, over the last two years or something?

MR. COLLIER:  No, sir.

MR. PERKINS:  So you can't say that that is in fact a statistically valid representation of water claims made in California?  It's your database's reflection of what's going on in California?

MR. COLLIER:  Absolutely.

MR. PERKINS:  Thank you.

SENATOR SPEIER:  More importantly, the fact that the consumer has to report, whether they file a claim or not, would suggest that this would be an inflated number in California that's never necessarily compensated on because of the requirement to inform the insurer of any damage that occurs to a house, whether they're filing a claim or not, and the extent to which agents are opening claims when they're just inquiries would inflate that figure as well.

MR. COLLIER:  It very well could.  I've not scanned the database.  We've never had cause before to scan the database to determine how many closed, no-pay claims by type are located in the database in the State of California.

SENATOR SPEIER:  Could you do that though?

MR. COLLIER:  Yes, ma'am.

SENATOR SPEIER:  Would you do that for us?

MR. COLLIER:  Yes.  We'll write that down and we will do that.

SENATOR SPEIER:  That would be very helpful.

MR. COLLIER:  And that will help us determine…

SENATOR SPEIER:  Actually that would be very helpful to us.  If you could also provide us with claims that are closed that are under a thousand dollars.  Can you do that?

MR. COLLIER:  I can do that but I would advise you that we do not know what the deductible is.  We only have the actual payment after deductible.

SENATOR SPEIER:  I understand that but it would help us assess the extent of the water damage claims and the costs associated with it.

MR. COLLIER:  Okay.  So you want closed water damage claims under a thousand dollars or all claims, or you want water?

SENATOR SPEIER:  We want water.

MR. COLLIER:  Yes, ma'am.

SENATOR SPEIER:  And the department may have some other requests.  And if so, you should let us know.  Since their database is pretty comprehensive, let's utilize it, even though it may not be as accurate as we would want it to be.  But you would certainly want it to be as well, I think.

MR. COLLIER:  We strive for the database to be extremely accurate.  There is a six-step, very intensive quality control process for putting data into the database, far more stringent than credit bureaus, that each insurer has to adhere to.

SENATOR SPEIER:  If one company came to you and said run a report showing all the claims reported by Company X between 1998 and 2002, could you do that?

MR. COLLIER:  No, ma'am.  The access to the database is strictly governed by the Fair Credit Reporting Act which means you must have a permissible purpose to search any individual on the file or gather any statistics from any data from the database.  We do not provide nor sell statistical data to the industry from the database for marketing or analysis or any other reason at this point in time.  We have not in the past either.

MR. PERKINS:  Just to be a little bit more comprehensive, because you almost answered it, is there any broad-spectrum report that you do provide to the industry from your database?

MR. COLLIER:  No, sir.  There is not.  We do not do any bulk data release from the database, only one individual at a time at the point of an insurance application.

MR. PERKINS:  Is the CLUE database used to generate, for example, mailing labels or other sorts of marketing materials?

MR. COLLIER:  No, sir.  It is not used for marketing whatsoever.  That has been the rule since Day 1, 15 years ago.

SENATOR SPEIER:  Now when I went online last night, there was an opt-out box, I think, that I clicked so that you wouldn't use information for marketing purposes.  So what was that all about?

MR. COLLIER:  We don't use any of our insurance data for marketing purposes.  ChoicePoint does own a marketing unit that federal law requires, that because we own a marketing division, that we have an opt-out provision for any consumer in the United States who chooses to sign on and opt out of direct marketing, so you may have opted out for credit card solicitations, everything else, but my business unit has nothing to do with that.  It's just a service to the consumer.

SENATOR SPEIER:  But the fact that I came onto that Web site to get my report, then if I hadn't opted out, they would use that information to market to me?

MR. COLLIER:  No, ma'am.  Absolutely not.  We do not take information from consumers who contact ChoicePoint and put it into marketing databases.  We do not take information from insurance carriers, contributed our orders, and put it into marketing databases.  We own a direct marketing division that competes with the likes of Axiom and Equifax.

SENATOR SPEIER:  I understand.  When you first come onto your site, you have to put all kinds of information in.  They're trying to determine your identity, ask you who has your mortgage and how much you pay.

Is that information being requested of ChoicePoint, the homeowners insurance score, or is that being requested of ChoicePoint, the global entity, that also has a marketing division?

MR. COLLIER:  That information is actually being prompted by the credit bureau, not by ChoicePoint.  We're seamless to them at that point to identify, to make sure that you are the person you are representing on the Web page before your credit report will be pulled and used to generate your insurance score.

SENATOR SPEIER:  Okay.  So who are the California companies using your insurance scoring information?

MR. COLLIER:  Frankly, I've never really marketed the product in California.  I've always been told that there was not market for it.  My major carrier is your larger riders.  None of them used ChoicePoint for that.  If there are other carriers that may not be domestic or buy from me outside of the state and other states that are using it in California, I would be unaware of that because we don't track orders by state.  We just orders by carrier.

SENATOR SPEIER:  You track orders by carrier?

MR. COLLIER:  Correct, but not by state.

SENATOR SPEIER:  So if I said to you "Allstate," you would know that Allstate does request copies?

MR. COLLIER:  Well, Allstate does not buy credit reports from me.

SENATOR SPEIER:  It does not?

MR. COLLIER:  It does not.

SENATOR SPEIER:  But some insurers do.

MR. COLLIER:  Some insurers do but all insurers do not.

SENATOR SPEIER:  So who are the insurers that do?

MR. COLLIER:  Well…

SENATOR SPEIER:  Did you make a list available to us?

MR. COLLIER:  I will have to check with -- I'm not trying to be stubborn here.

SENATOR SPEIER:  I understand.

MR. COLLIER:  But I'll have to take that question and check with my counsel and my customers and my contracts and see if I have any prohibitions in that, short of a subpoena.


I do have contracts with every one of my customers.  They're called Mutual Nondisclosure Contracts on business practices.  I'll have to comply with legal advise.


SENATOR SPEIER:  Where are you getting your California information for labels of new birth parents?


MR. COLLIER:  I have no idea.  I'm not in the marketing area.  We're in the insurance services area.  ChoicePoint is a much larger company than just insurance, and we have a direct marketing area, a workplace solutions division that provides employment and background, we have a public records group, and we have a biometrics group.  The biometrics group specializes in DNA technology, did all the human remains identification for the World Trade Center.  The Workplace Solutions Group has done all the background screening and criminal record checks for the folks at your airports and my airports, the TSA, to authorize those security investigators.  But the direct…


SENATOR SPEIER:  ChoicePoint has just purchased Filesearch.com.  Is that not true?


MR. COLLIER:  That is true.  That was made this week.  Yes, ma'am.


SENATOR SPEIER:  And they specialize in birth and death records, right?


MR. COLLIER:  Right.  Oh, okay.  Well, I can only tell you, since that was an acquisition in a stock company, acquisition data is very limited to a need to know until after the acquisition is done.  The very limited data that I needed to know was that vital records was working with multiple states where they have provided technology to the states to automate birth and death records and then provide a Web portal to the consumer and businesses to acquire copies of death certificates and birth certificates to those consumers.  It's not all states.  I don't even know if California is one.


SENATOR SPEIER:  Let's talk about insurance scores.


MR. COLLIER:  Sure.


SENATOR SPEIER:  I don't like the fact that I'm 727 or 844.  I don't know which is which here.  This is very unhelpful in terms of trying to assess one's insurance score.


Why don't you give us, tell us how you come up with these scores.  What goes into it?  If I have a lot of credit cards that I pay off every month, is that going to reduce my credit score because I don't retain a balance?


MR. COLLIER:  Not necessarily.  I could not answer the technical issues of this.  I can say this and we would be happy to do it again, we have built a model, if you would, much like your financial services models.  If you apply for a mortgage, they run a score against your credit report predicting your ability to pay for the mortgage and your likelihood of foreclosure.  That's been going on for years and the public's fairly educated on that fact.


For approximately ten years, we have been providing insurance scores to the insurance market across the United States very extensively in the other 49 states.  The homeowners insurance score, which ChoicePoint has built along with auto insurance score, which ChoicePoint has built, is a statistical model that has compared millions of claim histories against physical attributes inside the credit report of those individuals and is designed to estimate over ten deciles, if you would, the probability of a person to be more or less likely to file a claim in the next 12 months.  It's not saying you as an individual are going to but you may fall in a category or grouping of people who, of similar characteristics in their credit file, are more or less likely to file a claim.


SENATOR SPEIER:  So it's based on your credit history?


MR. COLLIER:  Yes, ma'am.


SENATOR SPEIER:  Not if you've ever filed a claim but based on your credit history?


MR. COLLIER:  It's a predictor of probability in the next 12 months.


SENATOR SPEIER:  That score cannot be used in California, so any of your insurers that are subscribing to this for homeowner purposes or for auto insurance purposes, for that matter, cannot use that score in contemplating an offer or a premium, just so that you are aware and that everyone in the room is aware.


MR. COLLIER:  Yes, ma'am.


SENATOR SPEIER:  Now every time, if I as a consumer have someone check my score and I live in New York, you will then inform me that someone has just accessed my score; is that correct?


MR. COLLIER:  No, ma'am.


SENATOR SPEIER:  But you told me that…


MR. COLLIER:  There is a service that consumers can purchase which is, every time someone access their credit report, the credit bureau will notify them of that access to their credit file.  All three bureaus sell that service.


SENATOR SPEIER:  You said that New York has an additional law that requires written notice of report, written notice to the consumer, that a report is being pulled on them…


MR. COLLIER:  That is correct.  I'm sorry.  I misunderstood your question.  If you go to an agent and ask for a quote on auto or home insurance in New York, the agent will hand you a written notice that has been in use for a number of years that says consumer reports, such as claim histories and credits, may be pulled on you to provide this quote.


SENATOR SPEIER:  So it's truly just a disclosure.


MR. COLLIER:  It's a disclosure form.


SENATOR SPEIER:  But that disclosure form could not be…


MR. COLLIER:  But it's required before the occurrence.  The consumer can say then forget the quote.  I don't want you to do it.  The consumer has the option of denying the service.


SENATOR SPEIER:  I guess the challenge to me right now is, and to the Department of Insurance, the extent to which insurers are utilizing these scores in California, they are violating the law.  And how is the department going to determine whether or not that is happening, short of subpoenaing, I guess, documents from you?


MR. COLLIER:  I would think they could ask the insurance carriers.  I sell…


SENATOR SPEIER:  They're all legal scouts, I know.


MR. COLLIER:  I'm reluctant to use carrier names but I sell credit reports to companies that I know are not buying in California because they told me they were not going to, okay?  But I also sell credit reports to companies that have not told me whether they were or were not buying in California.  I really don't inquire.  There are several national writers that choose to -- they have a permissible purpose under federal law to acquire it; they have an obligation to comply with state law.


SENATOR SPEIER:  They have an obligation to comply with state law.  So if insurance Company X is pulling reports from you for credit scores on both homeowners and auto and these consumers live in California, they're violating the law.


MR. COLLIER:  Potentially, potentially not.


SENATOR SPEIER:  You don't have a responsibility then to comply with California law in terms of making access to these scores available to insurers?


MR. COLLIER:  I'm a distribution network for the score.  They're buying a credit report from a credit entity, and I don't know if the credit reports are obligated not to sell credit reports to insurance companies on residents of California.  I think the bureaus would say that they can sell it because they don’t know how the carrier is going to use it.


SENATOR SPEIER:  Except that you are a business; you're a company doing business in California and required to comply with California law.


MR. COLLIER:  I'll seek additional advice.


SENATOR SPEIER:  Okay.  All right.  Okay.  So the right of a consumer to amend their score…


MR. COLLIER:  I'm sorry.  Yes.  Let me finish that.  On the score as a statistical model, we have been to the Department of Insurance.  Our models are not secret.  They are not what are called black box, how we derive that score.  Jeffrey and our lead model builder have been into the Department of Insurance, fully disclosed the entire model -- all the attributes in the model, what causes the score to happen, and have done that for one of our insurance carriers who wanted to file for use of using credit scores in California and has not received a positive answer from the Department of Insurance, so our model is not secret to the department.


SENATOR SPEIER:  All right.  So maybe we'll have a separate hearing and you can go over your model with us.


MR. COLLIER:  We'd be happy to send it to you in advance.


SENATOR SPEIER:  All right.  That would be great.  Maybe I can improve my score in the meantime.  (Laughter)


MR. COLLIER:  That's a very good score.


MR. JEFFREY SKELTON:  We'd be happy to help you with it.


SENATOR SPEIER:  Why don't give us a sense of what the scores are, okay?


MR. COLLIER:  I would say scores below 500 are far more likely -- loss ratios run in the area for that group of individuals in the area of about 140-160 percent, actual claim loss ratios in those groupings.  Scores from 500-650 are considered typically standard; 650-750 are considered above average; and 750 and above are typically by the industry considered ultra-preferred.


SENATOR SPEIER:  Ultra-preferred?  I'm not there yet.  I'm not at ultra-preferred yet.


What's 650-750?  I'm not preferred by many in this range.  Laughter)


MR. SKELTON:  Each carrier will make determinations for their own purposes where the score breaks will be based upon their own bulk of experience.


SENATOR SPEIER:  What was 650-750 again?  What did you call that?


MR. COLLIER:  I call it, 650-750 would be standard.


SENATOR SPEIER:  No.  You said 500-650 would be standard.


MR. COLLIER:  Would be standard, right.  I'm sorry; 650-750 would be, I guess you could say, the lower range of preferred; and above 750 is the ultra-range of preferred.


SENATOR SPEIER:  Okay.  And then this will vary from…


MR. COLLIER:  It will vary from carrier to carrier because they will -- when carriers enter into using scoring, they usually have us do an analysis on their enforce ?? book of business to see where it falls and the average and does it track with their loss ratio.  And what they're trying to do then is place business appropriately, new business appropriately, within that enforce book of business.


SENATOR SPEIER:  And this ratio works for both auto and homeowner scoring?


MR. COLLIER:  The ratio works that way, but the models themselves are actually different models.


SENATOR SPEIER:  So you'll give us a presentation of both models?


MR. COLLIER:  Absolutely.


SENATOR SPEIER:  All right.


Anything further?  Yes.  Mr. Arnold ??.

MR. ED HOWARD ??:  Just a couple of questions.  If I heard your testimony earlier, you testified that you are aware, that because of the California law regarding the requirement that claims be dealt with within a particular period of time that you have perhaps a disproportionate number of California claims being reported to your database; was that your testimony?


MR. COLLIER:  What I was trying -- yes, but I'd like to just add to that.


The law doesn’t exist in any other state, okay?  So we have a disproportionate number of closed, no-pay claims, not a disproportionate number of necessarily total claims.  I may have one-tenth of 1 percent of my claims on the database may be closed, no pay.  But in California, it might be 1 percent because of your law.  So I don't have an exact count on the number of closed, no pay in California but we promise to get that.  So closed, no pay.


SENATOR SPEIER:  They're going to give us data on that so we can actually have a better -- and they're also going to give us some data on water claims of a thousand or less.


MR. SKELTON:  Number of closed, under a thousand dollars water.


MR. HOWARD: I suppose the follow-up question, if you'd be so kind is, to the extent that closed, no pay potentially indicates an erroneous distinction, reported distinction between a claim and an inquiry, is that a problem that you're aware of, being reported…


MR. COLLIER:  Well, we don't know if the closed, no pay was actually a claim and the person decided to, you know, it was below their deductible or it was close to their deductible; they decided to pay for it themselves.


MR. HOWARD:  In which case it shouldn't properly be reported as a claim?


MR. COLLIER:  Which truly is a loss, and we don't know if closed, no pay is an inquiry.  It comes into us with a loss type.  So it would come in originally as some type of claim type has been filed, like a water claim has been opened, no payments made yet because services haven't been rendered.


MR. HOWARD:  And so the characterization of that claim by the furnisher, in this case, the insurance carrier, would be carried over automatically into the report at the threshold juncture, right?


MR. COLLIER:  That's correct.


MR. HOWARD:  And so under the FCRA, you have responsibilities to assure that your data is, I think the line was used, "reasonable procedures to assure the maximum possible accuracy of your data," right?


MR. COLLIER:  Yes, sir.


MR. HOWARD:  So you do know that there is at least a potential problem in California where claim, no pay is in fact a reality, not a claim at all, but inquiry loss?


MR. COLLIER:  Well, we don't know if we have that problem or not because we don’t have a way of auditing it.  To some degree, we have to trust our contributors to report to us accurate claims.


MR. HOWARD:  And one way you would be able to figure out the difference on an individual basis is the FCRA's requirements that you conduct a reasonable reinvestigation of claims or disputes, correct?  So someone under the FCRA is allowed to request a reinvestigation of what you're reporting?


MR. COLLIER:  Absolutely.  And we have some packets, if we can leave them for you, that goes through our exact process.


MR. HOWARD:  If I could just ask one quick question on your exact process.  The senator asked a question earlier about what happens when, for example, a consumer says I didn't have a water claim and you go back to the furnisher, in this case, the insurance carrier, and the carrier says, yes, in fact, the senator did have a water claim.


When you have a he-said, she-said situation like that, what is the next step if any in your reinvestigation?


MR. COLLIER:  Well, our next step at that point under FCRA is that we offer to the consumer the ability to put up to a 100-word statement in the file disputing what the insurance company has reported.


MR. HOWARD:  This is quite important.  So when you get to a he-said, she-said situation, your investigation is over, the default is to continue to report the claim as claimed, in my hypothetical, and the remedy offered is not further investigation.  It is an explanatory statement on the credit report.  Is that your testimony?


MR. COLLIER:  According to FCRA, that's the only remedy we have.


MR. HOWARD:  Thank you.


MR. COLLIER:  Yes, sir.


MR. HOWARD:  I recommend you look at some of the case law in what constitutes a reasonable reinvestigation.


MR. COLLIER:  All right.  Thank you.


SENATOR SPEIER:  You have a lot of work to do.


MR. COLLIER:  If I can make one other point.


SENATOR SPEIER:  Sure.


MR. COLLIER:  The claims on the database are there for five years.


SENATOR SPEIER:  Oh, good.  Thank you.


MR. COLLIER:  …confused, it's they role off at five years.


SENATOR SPEIER:  One of our witnesses suggested, that while the record was purged, the fact that he had a claim in 1986 was still on the record.


MR. COLLIER:  No. That would not be so.  His carrier may have known that but we wouldn't know.  What happens is that five years, the claim is put on a backup tape and put in a vault for security purposes in case it ever has to be pulled out for legal purposes, but it's not available to any one transactionally or anything else.  It's very difficult to go get a claim over five years out of the system.  It's a several thousand-dollar process just to find one.


Had this individual, this gentleman contacted our consumer disclosure, they would not have known about his, I think you said, 1986 claim because it would not have been on the database and not accessible to anyone.  Since we started this in '92, it would have never been on our database to begin with because we only had a five-year history which would have taken us back to '87.


SENATOR SPEIER:  If we have additional complaints from consumers that are unusual, would you accommodate us in our efforts with their approval to try and look at the database and see?


MR. COLLIER:  Absolutely.  We have a consumer service center.  I will get you an executive contact for your consumers to assure that they can go through the process.  Even some others see -- a young lady that testified this morning, the attorney, I need to make this point very clearly:  I am unaware of any carriers that consistently use CLUE property or even use it at all for renewal.  I've never had carriers want it as a renewal product.  She said she had proof, that because her carrier showed it to her -- if we could look into the case, what we may discover, is that when she bought her new home two years ago, the carrier bought a CLUE property report, discovered the initial claim, the fire and the water loss, and made it part of her permanent record, and imaged it which is often what happens.  They don't just throw this data away when they buy it.


Two years later and four water claims later, their claim system will say you've had this fire claim on that house, that water claim and four more water claims, and the original discovery could have been five or six years old at that point.


SENATOR SPEIER:  Okay.  Ms. Calandra is no longer here, is she?


All right.  So we'll follow up with her and maybe get back to you.


MR. COLLIER:  I would be happy to investigate her situation.


SENATOR SPEIER:  But from your experience, it does not appear that your product is used for renewal purposes?


MR. COLLIER:  I've never had a customer do it.  They wouldn't.  Let's see how I can explain this.


An enforce book of business, we price our products based on volume, okay, the number of transactions a customer buys.  This isn't really trade secret so I'm willing to discuss it.  If a customer wanted to use it on their enforce book, it would be ten times larger than their new business applications and they would say to me I don't want to pay the same price.  They would ask for discounts on services.  No one has ever -- we don't even sell if for enforce because what they do is, if I apply for insurance, they get my CLUE file, they make it part of my permanent file, and then they build on it with my own claim experience with them.  Why come pay me more money to find out what they already know about me a second time around?


SENATOR SPEIER:  Unless you are an insured for auto and not for homeowners and they want to now pit you for homeowners but they're going to determine whether or not you're a good risk.


MR. COLLIER:  They have no permissible purpose.  That would be using the database for marketing and it's strictly prohibited in all capacities.  They cannot use it as a cross-sale too.  They don't have your permission to look at your CLUE file to do that in today's environment.  We would consider that marketing usage and not allow it.


SENATOR SPEIER:  But how would you know that when they requested it?


MR. COLLIER:  I think I have to rely, fall back on my statistics, just to give you some kind of example.  I mean in California we will sell approximately 1.2 million CLUE reports this year.  Of that, 360,000 will have one or more claims on it.  That's 30 percent.


SENATOR SPEIER:  Of the 1.2 billion [sic] CLUE reports, how many of them are to the industry?


MR. COLLIER:  A hundred percent to the industry or an agent, either to an underwriting or an agent location.


SENATOR SPEIER:  How about for consumers, if they want to get a copy of their CLUE report?


MR. COLLIER:  So far, probably less than a hundred this year.


SENATOR SPEIER:  Less than a hundred --


MR. COLLIER:  Yes.


SENATOR SPEIER:  -- in the state of California?


MR. COLLIER:  That have been sold, yes.


SENATOR SPEIER:  There's a whole market for you.  (Laughter)


MR. COLLIER:  Yes.

MR. SKELTON:  We're trying.


MR. COLLIER:  That's why you find ChoiceTrust.com ??.  (Laughter)  But the aspect of the point of those statistics was -- I did a couple of quick calculations but I'm not going to get into statistics with you because I'll lose anyway but I wanted you to have those numbers.


The issue is that we're more than happy to work with consumers on what's in the CLUE file.  We put CLUE property on this Web site to assist sellers and real estate agents nationwide so a seller can go on and instantaneously acquire their CLUE history on their home.  And, by the way, when that report goes back to them, any personal identifiable information is blocked to protect their privacy, so that if it becomes truly a loss of that home report.


SENATOR SPEIER:  So you sell 1.2 billion [sic] reports to insurers, realtors…


MR. COLLIER:  We don't sell to real estate agents and we don't sell -- as an FCRA database, the database is only available to contributing insurance companies and consumers so we can provide a report on a home seller, to the actual seller, who can then provide it to their real estate agent as a tool at the point of listing.  We are building a process on the Web where, if I am selling my home, I can sign on, buy my CLUE report, and then get a special password and ID, that at my own volition, I can give to the real estate agent to sign on one time and download a certified copy of the CLUE report so no one can accuse me of manipulating the data on the report.


SENATOR SPEIER:  Now the CLUE report, when you say "CLUE report," you're talking about the claims.  When you talk about "credit score," do you call that a CLUE report as well?


MR. COLLIER:  No, ma'am.  We call that an "insurance score."


SENATOR SPEIER:  Insurance score.


All right.  Well, you've been very helpful and your demeanor is very positive.  I want to compliment you on it.


MR. COLLIER:  Frankly, we do care.


SENATOR SPEIER:  You've been under attack and you've handled it very well.


MR. COLLIER:  We do care about the consumer.  Our whole business model is built around the consumer.  We want what's best for the consumers of the State of California.  We believe CLUE does help them.  It does keep a market available.  It is a tool that actually increases market availability rather than decreases it.


I also would like, if you don't mind, to compliment you on some comments you made this morning about an informed consumer is a better shopper.  I think it's very wise for a consumer to know what their claim history is at the time they shop, to know what their insurance score is, maybe not in California but at least in other states, and to be informed, and that's why we created the ChoiceTrust.com site.  We are the first company to go public with insurance scores to the consumer.  Before, they were never available to the consumer.  So we're trying to educate, not infuriate.


SENATOR SPEIER:  Who's your competition with insurance scores?


MR. COLLIER:  Fair, Isaac in San Rafael who sells insurance scores.  Many companies use their own custom models if they're a large enough size.


SENATOR SPEIER:  So the fact that I could get online and purchase my insurance score -- 


MR. COLLIER:  Yes, ma'am.


SENATOR SPEIER:  -- but couldn't purchase my CLUE report…


MR. COLLIER:  I don't understand that.  I'll be happy to help you with that.


SENATOR SPEIER:  You just don't understand that.  Okay.  They referred me to Experian.


MR. COLLIER:  Once you were certified to get your insurance score, you should have automatically authenticated to get your CLUE report.


SENATOR SPEIER:  All right.  Thank you very much.


MR. COLLIER:  Thank you.


SENATOR SPEIER:  All right.  We're going to take a ten-minute break and return to hear from the California Fair Plan, Consumer Advocates, and then the insurers.


--- BREAK --


Please take your conversations outside.


All right.  We are now welcoming Stu Wilkinson who's the President and General Manager of the California FAIR Plan.


Welcome.


MR. STU WILKINSON:  Thank you.


SENATOR SPEIER:  Please begin.  Do you have written testimony?


MR. WILKINSON:  No, I don't.  I was asked not to come with a full presentation.


SENATOR SPEIER:  Oh, okay.  All right.  So tell us what the FAIR Plan is.


MR. WILKINSON:  I have the outline here.


SENATOR SPEIER:  Okay.


MR. WILKINSON:  The FAIR Plan is a statutorily mandated association of all the insurance companies that writes property business in California.  Each company participates in the FAIR Plan to the extent of their percentage of the total writings of California.  If a company writes 10 percent of the California property business, they partake of 10 percent of the FAIR Plan so that each policy we issue, each company takes its share.


We are operating currently on a statewide basis.  We issue a basic fire policy which covers fire and extended coverages and malicious damage.


SENATOR SPEIER:  And, pardon me?


MR. WILKINSON:  Malicious damage, vandalism and malicious damage.


SENATOR SPEIER:  So does extended coverage define that?


MR. WILKINSON:  I'm sorry.


SENATOR SPEIER:  Extended coverage, you said?


MR. WILKINSON:  Extended coverage is windstorm, hail, falling objects, riot, ____ damage, explosion, and smoke.


SENATOR SPEIER:  So it's a scaled-down version of most homeowners' insurance policies?


MR. WILKINSON:  It is.  Most of the homeowners will also have covered theft and liability.  Incidentally, we cover the building and the contents.


SENATOR SPEIER:  The building and the…


MR. WILKINSON:  And the contents, yes.


SENATOR SPEIER:  But you don't cover water damage?


MR. WILKINSON:  We cover water damage if it results from a named peril.  In other words, if there is a windstorm that lifts some shingles from a roof and the rain gets in, we'll cover the resulting water damage but we do not cover leaky pipes which is probably some maintenance issue.  I don't know but we don't cover that.  It has to be corresponding to peril.


SENATOR SPEIER:  That's good to know.


All right.  And the policies are available to all Californians now.

MR. WILKINSON:  Yes.

SENATOR SPEIER:  By the insurance commissioner, there is a requirement now that they show you three rejections from other carriers which we've had testimony today is not necessarily easy to come by.


MR. WILKINSON:  Historically, the FAIR Plan has issued policies in the inner-city areas, the urban areas, and the brush areas which are mainly in Southern California.  After the Northridge earthquake, there was obviously -- it was one of the first really tight homeowners markets -- we were placed statewide and we operated on that basis for two or three years and then the market improved and we went back to our original areas.


The department got approximately, I think over a period of maybe six months to a year, 48 complaints from people outside of the original FAIR Plan areas that they could not get insurance.  So we received instruction from the department to begin writing statewide.  In the new areas, as it were, to make sure that a reasonable search of the market had been done, we required three turndowns from the existing carriers.


SENATOR SPEIER:  Now who requests that?  You do or the insurance commissioner has required that?


MR. WILKINSON:  No.  The insurance commissioner instructed us to do this in the order that we got expanding the FAIR Plan to a statewide area, so we now have a written order saying that the FAIR Plan writes or the state plan, statewide area, and in areas that are outside of the original FAIR Plan areas, we get a declination letter from three carriers.  When we get that, we get…


SENATOR SPEIER:  I'm just trying to determine who is making that requirement necessary, you or the insurance commissioner?  Is it part of the order?


MR. WILKINSON:  It's part of the order that the insurance commissioner did.


SENATOR SPEIER:  All right.  How many people have come to you and said I need insurance through the FAIR Plan but I can't get three carriers to write me a letter saying I’m declined?


MR. WILKINSON:  I don’t really think that that has been an issue.  We seem to be getting the letters.  Some people have said that I can't get a letter and we say we'll really try and then they come up with it.  I don't know of anyone that went without insurance because they could not get three declination letters.  And I think, if an application is sent to an insurance company and they turn the risk down, then they have to send a letter saying we're not going to write you, for whatever reason.


SENATOR SPEIER:  Okay.  And you'll accept letters from agents versus…


MR. WILKINSON:  No.  It has to be from an insurance company or from a general agent from a surplus lines writer.


SENATOR SPEIER:  All right.  How many applications are you receiving per week now?


MR. WILKINSON:  Funny you should ask.  At the present time over the past two months, we're receiving approximately 1,750 applications a week on average.


SENATOR SPEIER:  One thousand?


MR. WILKINSON:  One thousand, seven hundred and fifty.


SENATOR SPEIER:  That's over the last two months?


MR. WILKINSON:  Yes.  And it started to grow.  Probably over the last two or three months, we've started to see a significant increase in the business, probably starting June, it started to take off.  And for certainly October and November have stayed fairly static.  It looks like it's plateaued at the present time.  It's difficult to tell.  You try to read the tea leaves of what's going to happen.  But right now, it appears to have settled down and we are now growing at a net growth of approximately 800-1,000 policies a month.


SENATOR SPEIER:  So many people who come to you end up finding carriers to provide them with…


MR. WILKINSON:  Yes, they do.  Out of the applications that we received, we're issuing an average of 956 policies a week.  For the year hit ?? ratio, in other words, the number of policies issued as opposed to the applications received, has been 50 percent.  Currently, that is 54 percent for the past two or three months so that is also nudging up.


Our retention ratio for the existing book of business that we have is about 80 percent so that 20 percent of our policyholders choose not to renew with us. We're assuming they get insurance in the regular market.


SENATOR SPEIER:  Now is your product rated by you or by the insurance carriers that you issue?


MR. WILKINSON:  No.  We issue the policies on behalf of the insurance carriers, and we pay the claims, collect the premium, and do everything that an insurance company does, and the carriers book the business as direct-written business for their portion so we send them our results every year and they include those results in their own results for their portion of our business.


SENATOR SPEIER:  Now some have suggested to me that the FAIR policy is expensive for what it is.  Can you respond to that?


MR. WILKINSON:  I don't know. What is expensive?  I can tell you that we've just, we just got approval, I think it was June, for an 11 percent rate reduction…


SENATOR SPEIER:  Rate reduction?


MR. WILKINSON:  Yes.


SENATOR SPEIER:  You need approval for a rate reduction?


MR. WILKINSON:  Oh, yes.

SENATOR SPEIER:  I guess you would.

MR. WILKINSON:  Prior approval.  By statute, our rates have to be actuarially sound and sufficient to pay our expenses and the losses.


SENATOR SPEIER:  Is your rate for a home next to a forest going to be the same rate as a home that's in a densely populated area with no forestation?


MR. WILKINSON:  Yes.  The rate is predicated on the fire protection.  So if we have a policy that's in a brush area, it's first rated by the fire protection as if there's no brush there.  Then if the brush is cut back to a distance of 200 feet from the property, that rate stays the same as if the house was in the city.  The closer the brush, we apply a surcharge to that, to the house.


SENATOR SPEIER:  So a homeowner who has been declined for renewal on their homeowners insurance comes to you for a policy.  They're going to get a policy that is going to be less than comprehensive because it's not going to cover suing losses from water damage?


MR. WILKINSON:  Right.  It's not going to be an all-risk policy.  Basically we have a named perils policy.  An all-risk policy covers everything unless it's excluded.  We only cover the perils that we actually name.


SENATOR SPEIER:  So arguably, if mold was generated from a named peril, you would cover it?


MR. WILKINSON:  Yes.


SENATOR SPEIER:  Can you give me an idea of what a policy runs?


MR. WILKINSON:  Yes.  In our total habitational book, we have an average, some insured, of $190,000 and a premium of $313.  That's an average.

SENATOR SPEIER:  So did you hear my comments earlier this morning when I suggested that maybe we need to come up with a product that doesn't cover the kinds of things that people normally file claims for because they're going to be fearful to file the claims anyway, aren't going to file the claims, so they really should have a different kind of product?

Would you say the FAIR Plan meets that kind of description then?

MR. WILKINSON:  I would think so.  Judging from our experience, from what I've heard, water damage is a big issue. And by the nature of our book of business, we insure an awful lot of older homes that our named peril policy, which is based on the California fire policy, standard fire policy, it certainly does the trick for a lot of people, let me put it that way.

SENATOR SPEIER:  So what percentage of the market do you think you have right now?

MR. WILKINSON:  I think -- please don't hold me to this -- about 1.7, 2 percent maybe.

SENATOR SPEIER:  And that means how many policies altogether?

MR. WILKINSON:  With habitational, approximately 175,000 policies of habitational business.  We also have a further 10,000 or 11,000 commercial policies which makes up the 186,000 total.

SENATOR SPEIER:  So if your book of business expanded considerably, what are the downsides?  Do you see any downsides associated with it?

MR. WILKINSON:  With us expanding?  I don’t think it's desirable for a state's insurance market to have a really thriving secondary market, a residual market, where the FAIR Plan is.  It's far better taken care of by the regular market, giving people choices, et cetera, and the regular market also includes the non-admitted market.

Part of the statute that set us up indicated that we should endeavor to have business placed in the voluntary market, both admitted and non-admitted.  There's not a lot wrong with a non-admitted market.  I mean there's still some good companies there.

SENATOR SPEIER:  It just sounds…

MR. WILKINSON:  (Laughter)  Yes.

SENATOR SPEIER:  You said that the average policy was $313.

MR. WILKINSON:  That's right.

SENATOR SPEIER:  What the most expensive premium that anyone's playing in the FAIR Plan?

MR. WILKINSON:  We'll issue a policy up to $1.5 million.

SENATOR SPEIER:  Oh, so you do have limits?

MR. WILKINSON:  Yes, yes, $1.5 million.

SENATOR SPEIER:  Of value?

MR. WILKINSON:  Yes.  That's a value.

SENATOR SPEIER:  No.  I understand that.

MR. WILKINSON:  Yes, yes.

SENATOR SPEIER:  So 1.5?

MR. WILKINSON:  One point five.  If I had a calculator handy, our average rate to the average cost per thousand dollars is $1.65 per thousand dollars.  So if you're looking for a million dollars, well, $1,650.

SENATOR SPEIER:  We'll get it.  We'll get a figure here in a minute.


So your estimation, do you think…


MR. WILKINSON:  I’m sorry.


SENATOR SPEIER:  Twenty-five hundred dollars.


MR. WILKINSON:  We have some very expensive houses in the brush area and sometimes they'd rather have the deer grazing in front of the patio and they don't cut the brush back and that brush surcharge can get pretty big on something like that.  It could be as much as -- I think it's $1.20, $1.50.  I've seen some people hit with $20,000, a brush surcharge of $20,000.


SENATOR SPEIER:  Oh, really?


MR. WILKINSON:  Yes.  They usually don't keep it.  They clear the brush.


SENATOR SPEIER:  All right.  So in your estimation, is there a crisis?


MR. WILKINSON:  Oh, you know, I think it's a tightening up of the market which is a reaction to increased claim costs, et cetera.  Unfortunately, everyone's doing it at the same time but that's the nature of the beast.  Rather than people looking over their shoulders, they're all looking at their own numbers.


If someone could write the business profitably, they'd cut the price and write it off.


Anecdotally, everything I've seen in the papers or read about or the people here today, everyone ended up getting insurance, so I think it's really hard to say that it's unavailable.  The complaints that I've heard are the costs rather than unavailability.  Also, I think people are used to companies really falling all over themselves to write a policy.  Now they're stepping back and starting to ask questions and people sort of, I think they just resent this and they might have had it.


Maybe I'm way on left field.  But as a personal observation and at this stage, I'm not speaking on behalf of the FAIR Plan…


SENATOR SPEIER:  I understand.


MR. WILKINSON:  I think for some people who have a history of losses, they've always had a problem getting insurance.  But it's getting publicity at the present time and I think it's been the confluence of the mold issues and the water damage issues and the big premium increases has really brought it to the surface.  From our perspective, insurance is available although the market certainly is tighter.


SENATOR SPEIER:  All right.  Well, thank you both very much.


MR. WILKINSON:  Thank you.


MR. COLLIER:  Thank you.


SENATOR SPEIER:  Next we're going to hear from the Consumer Advocates.  With us is Norma Garcia from Consumers Union, Amy Bock, and Doug Heller.  Doug Heller is from the Foundation for Taxpayer and Consumer Rights and Amy Bock is with United Policyholders.


All right.  Ms. Garcia, would you like to begin?


MS. NORMA GARCIA:  Good afternoon, Madam Chair and all those present.  My name is Norma Garcia.  I'm senior attorney with Consumer Union's West Coast Regional Office in San Francisco.


Consumer's Union is a nonprofit publisher of Consumer Reports magazine and the National Consumer Advocacy Organization that has been working on behalf of consumer interests since 1936.


I thank the committee for inviting Consumers Union to address you today on this very important topic. As we know, homeowners insurance is an essential product for all homeowners.  Any homeowner not paying cash, which is most every homeowner, to purchase a home, must have homeowner's insurance in order to obtain a mortgage.  And even homeowners who own their homes outright want to protect their investments and need homeowners insurance to accomplish this goal.


Market competition works best when products for sale aren't necessities.  That's not the case with insurance.  For that reason, state officials have an obligation to assure that the product is fair, available, and affordable.


It has come to our attention that new and existing homeowners are experiencing problems with the homeowners insurance marketplace in this state.  We receive approximately three to four calls a week in our office from consumers who are confirming media accounts reporting that homeowners with no past claims history are experiencing substantial premium increases.  We know that State Farm Insurance, with the largest share of homeowners insurance in the California marketplace, is refusing to write new policies.  Homeowners with a past claim history are being non-renewed.  Insurers are refusing to write a policy on a property with past claims history despite the fact that a new owner will take over the property at the close of escrow, and new homeowners are having trouble finding coverage jeopardizing their ability to close escrow.


Consumers have been completely outraged and confused by these practices.  These practices fly in the face of a notion that consumers need a fair marketplace where insurance is available and affordable.  Consumers are frustrated because they know they must buy homeowners insurance but insurance companies can raise prices suddenly, they can impose unfair underwriting guidelines, remove coverage, leave or threaten to leave the state, and mishandle claims.  Consumers feel that they are being penalized unfairly and that something must be done to curtail these abuses.


We tried to figure out why this is going on and we certainly have our theories but we like to look at what the industry is saying, how they justify these practices.


One AAA policyholder with no claims history received a letter with the following explanation for her increased premiums:


"There are two main reasons for this premium increase.

"First, the price of nearly everything that homeowners insurance pays for has gone up.


"Second, for the past several years, the price of homeowners insurance has not kept pace with the cost of providing it.  Insurance companies have been absorbing the difference.  In our case, besides annual adjustments for inflation, we have increased our rates only twice in over 13 years."


When we examined these statements closely, we see two things.


The first, the statement that the price of nearly everything that insurance covers has gone up restates the obvious.  And with the exception of costs associated with administering insurance policies, we believe those things are out of the insurance industry's control.  This is one reason why we recommend that homeowners review their coverage on an annual basis to guard against underinsuring a property by failing to take into account rising costs for materials and labor to rebuild or to repair.


The second statement, however, is deeply troubling because it reflects a condition created by the insurer, the consequences of which are now being borne by the consumer.  Somewhere, somehow, this insurer made a conscious business decision to not increase rates and to "absorb the difference" between the price of the product and the cost of providing it.


In marketplace economics, this is commonly known as digging oneself into a whole.  Essentially what insurers are telling homeowners and would-be homeowners today is:  True, we dug ourselves into a deep hole but it's your problem now.


This is by no means a new situation.  In January 1999, Consumer Reports found that for years insurers have been digging themselves into a whole.  Now, just as then, they're looking to consumers to pull them out.  As they competed for market share in the 1980s, companies wooed clients with unrealistically low premiums and guarantees of full compensation if their homes were destroyed.


Today, those unlimited guarantees are giving way to far more restrictive coverage terms and insurers are boosting premiums and curtailing coverage and dropping policyholders they don't want to cover.  This, coupled with lost investment income from the drop in stock values, is what we believe is really driving the current state of homeowners insurance in California.


Though to look at the situation, one would believe that consumers must somehow be to blame since they are bearing the brunt of business choices that were not theirs to make.  This is why we are here today to ask you, the legislature, and the incoming commissioner, John Garamendi, and the Department of Insurance, to protect consumers from unfair rate increases, cancellations, and denials.


We are not saying that consumers should pay less than the value of what they are receiving.  We are saying, that if insurers assert that rate increases are justified, that they bear the burden of proving that before an increase should be granted.

We believe that there should be an immediate moratorium imposed against homeowners insurance policy cancellations because of previous claims, except in the case of proven fraud by the insured.  Insurers should not be able to refuse to write a policy on a property with a previous claims history that will come under new ownership, especially if the condition leading to the previous claim has been remedied.


The notion that a simple inquiry can lead to a claims history record must be immediately addressed by the legislature and the Department of Insurance.  We ask the legislature and the Department of Insurance (to) look into CLUE database abuses.  We cannot allow the use of a database that may be faulty to exclude some from having essential coverage.


We have some very strong views about the use of credit scoring in insurance.  In our October 2002 issue in Consumer Reports, our president, Jim Guest ??, called for every state to ban insurance companies from using credit scores to set rates.


Recently, while we were researching a report on homeowners insurance, we found that the most controversial new addition to the rate-setting formula is a credit score.  Mr. Guest did say, that for decades, auto insurers have focused on identifying drivers at higher risk of filing a claim and have charged higher premiums to those at higher risk.  And while risk-based pricing has its problems, it's basically a fair system.


Now, however, insurers have discovered a new formula that can double a consumer's insurance premiums, even if that consumer's driving record is pristine.  The credit score is what accomplishes that and it's based on the premise that bad credit makes you a risky driver.  There is no standard mathematical model for this, and the social implications are unsettling at the very least.


While doing the research for our report in Consumer Reports, one insurance commissioner told us that insurers use credit scores to do what is otherwise illegal, that is, to discriminate against low-income and minority consumers.  Down-on-their-luck consumers who may have skipped a payment or two because of layoffs, medical problems, or a divorce, can find that a less-than-perfect credit score is driving their auto insurance rates through the roof, even though they have always paid their auto insurance bills on time and have had no accidents or speeding tickets.


These are the kinds of issues that we come to today to look at very carefully.  We really need leadership in this area.  We need the Department of Insurance to step forth and enforce existing laws and we need the legislature to look at ways to protect consumers in this environment.


Thank you.


SENATOR SPEIER:  Ms. Bock.


MS. AMY BOCK:  Good afternoon and I appreciate the opportunity to make some brief comments.


It's obviously very timely that you're having the hearing.  There has been quite a bit of focus in the press on this problem, and you are appropriately trying to determine the scope of the problem and what to actually label it.  I think, rather than labeling it a crisis, we don't see it that way.  I would say it's a market disturbance or market upheaval.


I forgot to identify myself.  Amy Bock and I am the Executive Director at United Policyholders, and we are a 12-year-old nonprofit organization that is oriented toward educating the public on the insurance claims process.  So primarily we focus on helping people understand how to file a claim properly and what their rights are in the claims process.  But because without coverage, you cannot have a claim, we felt compelled to weigh in at this hearing and there's a bit of history I want to invoke.



This hard market that we are supposedly in now is, and we're told insurance is cyclical but the cycles don't seem to have much science except that you can trace them to the financial market and I know Doug will be addressing that in more detail.


But we were here not that long ago talking about a shortage of homeowners insurance.  Generally, when you see a market upheaval, we have seen that the industry has some sort of ulterior motive where they will cut back in a certain line because there's some other goal they want to accomplish.  The last time we were here when there was a homeowners insurance shortage, it was because insurers wanted to get out of the requirement to sell earthquake.  And so we had these boycotts and we had companies pulling out and consumers were panicking, realtors were concerned, and then we got the CEA.


At that time, United Policyholders initiated a program called Match Up where we tried to find those independent agents and brokers who had markets and connect consumers with them.  And similarly today, we have canvassed independent agents and they are saying actually we're doing okay.  We can place policies; we're not getting rashes of non-renewals.  There are all those companies out there but they are the lesser known names and consumers are not going to go to them unless they are educated to go to them, so I applaud you for publishing the list and I hope that people will understand that there are these options out there, that they don't have to go to State Farm, they don’t have to go to Farmers.  In fact, we think it's a good thing for consumers when you have this kind of a market disturbance where the big carriers are pulling back, but it's an opportunity to get a better mix of business so that some of the smaller carriers have a larger market share.  You lessen the grip on the market that the larger carriers have so that, I think, has a benefit to consumers.


So when State Farm was the first one to say they're not going to be selling new homeowners insurance, we said, fine, have your hissy fit, and let some of the smaller guys come in and get some market shares.  That's okay.  That's the good news.


We have some very deep concerns about what's going on.   There are obviously, as Mr. Wilkinson said, this is a confluence of forces that is creating this situation and the whole mantra about water claims obviously needs to get fleshed out in terms of data.  We really, I think you appropriately have asked the department we need the information.


Is there this big increase?  This is obviously the insurance party line that it's water damage claims and mold.  That seems to be the focus they want the public policymakers to have.  I'm just not sure that it's that big a deal mostly because I think a lot of the carriers have cut the coverage out of their policies already for mold.  I'm not sure, if they're not even covering any more, then why would that be justification for moratoriums and big-price increases and the like?


So I'm going to try to wrap up.  Obviously you are targeting the data that you need and that's critical.  What you referred to in your materials as Swiss cheese issue of policies, just getting the coverage, actually just getting cut away and cut away to the point where it's really questionable whether it's worth paying for, that is a huge issue that I think is really the most important here because it seems, like when there is a lot of focus on premium increases and people pulling out of the market, there is less focus on, well, what's happening to the product that they're selling?  And that’s our big concern because we have seen this big reduction in coverage for water damage claims, very disturbing.


The last point I want to make is that there is a trend in the insurance industry of using claims as what we call a profit center of treating-- the best example, if you watch the 60 Minutes piece recently on Unum-Provident the point is that we now have bankers running insurance companies and they look at the claims, their numbers, and they say, well, we can either cut losses or boost profits by cutting claim payments.  So they look at claims, how can we reduce our claim pay outs?


Well, what we see in this homeowners arena now is this message, if you don't file claims, you'll stay insured.


SENATOR SPEIER:  If you file a claim, you won't be able to sell your house.


MS. BOCK:  Right.  So obviously, that rings a big alarm.  The Unum-Provident issue is targeting categories of claims for basically adopting business strategy to cut claims in a particular area regardless of the merit of the claim.  So I'm concerned that that's what we're seeing here.


In closing, in canvassing agents and what we were told is some carriers appeared to have adopted underwriting criteria, new underlying criteria, whereby if you have one claim, they won't write you.  Some seem to have new underwriting criteria, whereby, if you have three claims, they won't write you so there is a randomness.

Again, the department apparently has some regulations that dictate what are appropriate underwriting criteria.  There's not a lot in statute so I guess the question is:  Are the regulations sufficient and should they be enforced more rigorously?  Do we need a stronger prior approval system for personal lines of insurance?


We would stop short of supporting a take-all, mandatory offer in homeowners for a lot of reasons.  But more, we would like to see some stronger underwriting criteria being enforced and only underwriting criteria that are legitimately related to the risk.


SENATOR SPEIER:  All right.  Thank you.


MS. BOCK:  Thank you.


SENATOR SPEIER:  Mr. Heller.


MR. DOUGLAS HELLER:  Thank you, Madam Chair, and representatives and members of the committee and such.


My name is Douglas Heller.  I'm the Senior Consumer Advocate for the Foundation for Taxpayer and Consumer Rights and we have been looking at this issue, be it a crisis or an upheaval or a potential crisis for a while now and we certainly, as the anecdotes that you have shared, we've received our share of anecdotal evidence that there is a serious problem in the homeowners market for consumers.


There are three specific points that I would like to make -- one on insurance industry investments and what's happening in the marketplace, a short discussion of loss ratios regarding some data I provided to you, and then a little about complaints, and then I would like to just take a brief moment and address some of the things that have come up today because a whole host of important issues have been discussed.


The insurance industry is right now pointing the finger at consumers as the reason for not only the reduction and availability but also the reason for all the rate increases.  Consumers are seeing rate increases at unprecedented levels in recent months and perhaps as much as the last 18 months.  And the insurance industry is telling them, well, it's because you filed a claim.  It's because claim costs are going up.  It's because of litigation and mold and et cetera and there's a whole host of reasons when in fact what we have seen across the insurance industry, across lines and across the country, the insurance industry over the course of the 1990s got greedy.  They changed their investment practices.  Where the insurance industry had historically been a very conservative investor, the insurance industry changed, moving from municipal bonds into more and more corporate bonds; and specifically in the late '90s, more into corporate stocks.


Just as a brief example from a survey of data file with the Department of Insurance that we've done, Nationwide between '94 and 2001, Nationwide increased its stockholdings from 25 percent of its portfolio to 46 percent.  Liberty Mutual went from 10 percent to 42 percent.  Some dollar examples, last year, Fireman's Fund lost $40 million on WorldCom investments.  Allstate lost 20 million on WorldCom and 23 million on Tyco.  If you look at the investments of the insurance industry, if you go into their books, and it's on file with the Department of Insurance, you will see that they have invested in a Who's Who of corporate crime and they lost their shirts like many of the small investors and businesses throughout the country as part of the economic downturn.


The difference is the average consumer, the average investor, can't turn to somebody else and say, hey, pay me back.  But the insurance industry is using the opportunity and the misdirection of other arguments like mold and terrorism and litigation to push their rates up.  I would argue that one of the reasons that we're seeing a tightening of the market and the lack of availability for consumers is because the insurance companies want to create, they want to pressurize the situation.  They want to create the environment in which a rate increase is a virtue.  Across the country, if you look, state after state, rate increases are being granted or in file and new states are just coming through at just historic levels.  So you have something like the energy crisis of two years ago.


Senator Speier, you alluded to the possibility of that earlier today.  I don’t need to review much about that.  Power companies stopped providing energy supply and the price went up.  Insurance companies are stopping, they're failing to write policies so policies are tightened, and the prices are going up.  So we have this very serious concern of manipulation of our insurance market.


Well, let's take that and move to the issue that the insurance companies say is really at the problem.  They say it's claims going up and litigation, defense costs, and that kind of thing.


I've provided with you data from the National Association of Insurance Commissioners.  If you look at the back page of those four pages, it has the disclaimer.  This data source is from the NAIC by permission, and the NAIC does not endorse the use, any conclusion based upon it under the contract to get this data, I had to say that I point that out to you so I do.  But what we did is we took loss ratio data for homeowners insurance.


As you know, Senator, loss ratio is the amount paid out per premium, and what we see is over the last five years, there hasn't been much of a change.  I have broken out the pay data, what they actually paid, and the incurred, which is what they said -- well, this is what we think it's going to be valued at -- and recently the incurred is up slightly, the loss ratio, but we're still only talking about between 57 or with incurred 62 cents of every dollar going in is actually being paid out in claims and that hasn't changed much.


If you go to the next page and you include the defense costs, these are the costs that the insurance companies pay their lawyers when they want to defend a claim.  Well, that pushes that up about 4 cents and it's done about 4 to 5 cents every year for the last five years.  There isn't an explosion in defense costs; there isn't an explosion, for that matter, in claims cost total, either paid or even incurred.  If you go to the next page, which is the last graph, however, you will see an important, sort of startling explosion, and this is in loss reserves.


Senator Speier, I know you're familiar with IBNR, the incurred but not reported.  Well, that's what we're seeing in loss reserves in 2001 where the loss reserves in California Homeowners Insurance Companies, and there's a survey of all the companies, their actual data, increased by about $320 million or $300 million -- excuse me -- about $300 million in this incurred but not reported, what they reserve for future losses.


That is a serious problem.  That is the insurance industry saying we're going to hold aside money that's policyholder money and we're going to then say that we need rate increases because that money, we can't count that.


SENATOR SPEIER:  All right.  Let's have the Department of Insurance come up.


Prudent reserves are important.  In fact, the insolvency of a lot of medical groups in the state has a lot to do with the fact that they didn't have proper reserves, so I'm not one to suggest that we want low reserves.


But how do you determine what is an appropriate reserve?  Does a commissioner evaluate whether the reserve is too high?


MS. MASON:  Yes.  We definitely do.  We look at the last two years and average of the last two years, and then we have our actuarial staff look very closely at what the company is reserving for, what trends we're seeing in the industry, so we use a very conservative approach in evaluating what the appropriate reserve should be in any particular filing that we review.


SENATOR SPEIER:  Maybe you can share your chart.  This shows a dramatic increase in reserves from 2000-2001.


MS. MASON:  Correct.  That would be what the individual companies would have reported to the NAIC database.


SENATOR SPEIER:  I understand that but that's dramatic so…


MS. MASON:  Right.  And the companies would supply in their filings their reserve information.


SENATOR SPEIER:  I understand that.  But what are they telling you?  What are they telling you is the reason for that increase in reserve that you actually accepted because you supported the increases in premiums?


MS. MASON:  They're telling us that the reserve is necessary for a variety of reasons to cover the anticipated claims pay out.  We do not necessarily agree with the reserve information that is submitted and we have our actuaries look very closely and give us, in their best judgment, what is a more reasonable number which we apply in our analysis.  So the fact that the company gives us a  particular number for their reserves does not mean that we accept it and use that in our final analysis.


SENATOR SPEIER:  All right.  I'm going to ask you one more time.


This goes up dramatically in that chart.  I would presume that either the figures that were being reserved from 1997 to 2000 are inadequate and they have jumped up because they showed that they had an inadequate reserve or that this reserve -- I mean you don't have that kind of a jump in one year unless you can establish where this loss is going to come from.  So they should have established it by showing you claims that are outstanding.


MS. MASON:  Right. Their claims information, they are providing the claims information that have shown dramatic increases in the paid claims and their incurred but not reported claims.  Many of them are related to water damage claims.  Companies have shown us information that reflects a dramatic change in the claims for water damage.


SENATOR SPEIER:  Do you ever go back and attempt to see whether the picture they showed you was an accurate picture?  Because many of these claims have not been paid out yet.  They're incurred but not paid.

MS. MASON:  That is one piece of it, and we look at and require three years of historical data from the company so that we can see what has been happening for the most recent three years.

SENATOR SPEIER:  But my point is this:  They've made a request for a premium increase.  You granted it.

MS. MASON:  Yes.

SENATOR SPEIER:  It is related to the fact that they've increased their reserves because that's how they end up increasing their premiums.  If they say we have X number of incurred but not paid claims, you accept that.  You look at them.  They look like legitimate claims.  The following six months or a year, they come in and they want another premium increase.

Do you go back and look at those IBNRs?

MS. MASON:  We look to see what kind of change has been occurring from year to year or from filing to filing.

SENATOR SPEIER:  You don't go back and look specifically at those claims?

MS. MASON:  No, we do not.  We have aggregate data in the filing material.  We do not have specific, individual claim information so we just get an aggregate number, an aggregate number of claims and an aggregate dollar amount that's associated with the claims.

SENATOR SPEIER:  And you believe that's accurate?

MS. MASON:  Well, the companies are required to submit under penalty of perjury that the information is true and accurate.

SENATOR SPEIER:  Do you ever audit them to see if they actually paid out that much money?

MS. MASON:  The department has, under the Market Conduct, Consumer Services and Market Conduct Branch, a unit that goes out and audits the claims practices.

SENATOR SPEIER:  That's different.

MS. MASON:  Practices and what they've paid in claims.  We don't, in the rate filing review process, go out and audit that they have paid a certain amount on any particular claim.  We're looking at the aggregate data of what they, what their losses are.

SENATOR SPEIER:  No.  But you can go out and audit -- Insurance Company X says that we paid out $200 million.


Do you go out and see that they actually paid out $200 million?


MS. MASON:  Regulation doesn't and I’m sorry, Senator.  I believe there is a claims function in the financial analysis review but I can't give you any details about that because I'm not very familiar with it.


MR. HOWARD:  I think she's asking a different question.


When an insurer is a part of a rate filing represents that it is going to incur aggregate losses of X number of dollars in the future and you approve the rate increase filing on the basis of that projection, do you ever go back, either systemically or just in a random way, go back in time after that projected year has gone by, on an aggregate basis to see, again, on an aggregate basis, whether the projected loss amount it served as the basis of the rate increase in fact ended up being paid anywhere close to that?


MS. MASON:  We don't do any audit along those lines.  What we look at…


SENATOR SPEIER:  All right.  That's fine.  Thank you.


Mr. Heller, why don't you complete your statement?


MR. HELLER:  I certainly will.  Thank you.


I will simply say, in wrapping up that point of the loss ratios and such is that the big concern is that, when insurance companies want to raise rates, the IBNR costs go through the roof; and then two or three years down the line, they sort of work it back into their books but we, the consumer, never sees that because they don't do that reflection, that backward looking.


You've had a number of consumer complaints brought up, and in some ways my examples are just more examples of them so I won't spend too much time, except for one that I just think shows where things are going with a gentleman that contacted us because he was having difficulty and he ended up getting homeowners insurance when he bought a home but at an exorbitant price.


The reason he was told that he was having such trouble getting coverage is because, while he was living with his brother, at his brother's house, his brother had a $400 claim with a company and that that was reflected upon him and that he had to walk with that because he was living in somebody else's house.  It's at that level of absurdity that consumers are facing this, call it a crisis, whatever you call it -- it's a serious problem.


Another guy, just because it's an amazing story, had a dog bite.  He called his agent because his dog bit a neighbor.  He called to find out coverage inquiry.  The neighbor said, hey, don't worry about it.  It's not a problem.  We're not going to do anything, no claim ever paid.  Nevertheless, he put the dog to sleep and the guy is still non-renewed by his company.  I mean he put the dog to sleep.


SENATOR SPEIER:  Who is that insurance carrier?


MR. HELLER:  I don't want this person to be targeted because maybe they know who it is.


So what I simply want to do, and I really do appreciate the opportunity, I want to just address a couple of points that have come up.


SENATOR SPEIER:  Back to the dog case, there was never any claim either?


MR. HELLER:  There was no claim.  It was a coverage inquiry, what happens, you know, this dog bit my neighbor.


SENATOR SPEIER:  That's the kind of case that should go directly to the Department of Insurance and that should be investigated.


MR. HELLER:  I think in most instances, one of the first things that we do with these types of things is recommend that the people go to the Department of Insurance so I will go back and look at it because this was passed onto me.  I'll go back and see what's happened with this person.


I would like to address a couple of points and I think I will be very quick.


One is this issue, because you've spoken about it a couple of times, Madam Speier, the issue of offering sort of a bare-bones policy, because the fact is, if they're going cut out all the coverage and make us pay more, why don't we just pay less and get…


SENATOR SPEIER:  Get what we pay for.


MR. HELLER:  Well, the big problem here is, in Texas, one of the things that we saw happening was -- in Texas, they have sort two standard policies, Homeowners B and a Homeowners A.  The Homeowners B is sort of the full coverage; the Homeowners A is the more minimal coverage.


What insurance companies were doing, though they weren't changing the price, they were moving people sort of from the more expansive coverage Homeowners B and saying we're not going to rewrite you under this policy but you can get a Homeowners A coverage which is a much more limited policy without the water damage and other things.


Well, what happened was, that's fine for the lenders and so, yes, we are protecting the real estate community and hopefully the home market but we're still not protecting the consumers.  I'm very concerned that what we're going to do is create a bare-bones system where the insurance companies can charge you a policy that will cover the big destruction.  But for the average consumer, their home is their chief asset in life and I think that we should be very careful and we should hesitate before we say, well, let's just make sure they at least get that.


There is no reason that a homeowners insurance policy, and I will go where Amy was a bit reluctant to go, and say that an insurance company should, there should be a "take-all comers" provision for homeowners insurance.  We are not driving our homes into other people's homes.  If we have a claim, that if we have a claim and the roof, the shingles get fixed, I presume that the insurance company is going to do their best job to making sure it's fixed and the risk is not changed.  We're back to a good roof.


So there is no reason, that if there is a claim, and your claim is handled appropriately and you're not committing fraud and you're not violating any of the rules under the cancellation rules -- I think it's Homeowners Insurance 676 or 636 in the Insurance Code, cancellation rules, non-payment of premium, fraud, and that or uninsurability, meaning the home is decrepit.  If that's not the case, well, they should offer you a homeowners insurance policy and the Department of Insurance should regulate rates properly to ensure that the rate is appropriate for the risk at that home.


I would say, in terms of the underwriting issue of, does the Department have enough control?  Well, if they don’t think they have enough control, then we need to make sure that the Department of Insurance has the prior approval system in place to look at a policy and the underwriting guidelines of an insurance company and say this is not acceptable, this is not acceptable for consumers in California, and you must go back and change that.  So I think that that is a place that we need to consider moving.


SENATOR SPEIER:  Let me just engage in a little debate with you on that last point.


MR. HELLER:  Sure.


SENATOR SPEIER:  I think what's happening is insidious and I think that it's intentional; and I think in the end, if every homeowner in California feels that they can't legitimately file a claim when they have a legitimate problem that occurs, then what they have purchased is too expensive because they're not going to file a claim and they've got a more expensive product than they're ever going to use.


So why wouldn't we want to have a different kind of policy for those consumers who say, all right, I'll absorb the cost of the leaky pipes and I'll absorb the cost for the shingles that fall off in a windstorm.  Actually, wind would probably be covered.  You're basically talking about leaking pipes.  You're talking about bursting…


MR. HELLER:  Or theft.


SENATOR SPEIER:  No.  Theft was covered under the FAIR Plan.


MR. HELLER:  I think the reason is, when you go to a restaurant and order dinner that you expect to be able to eat it and you should be able to.  And when you go to an insurance company and you buy the policy, you shouldn't have to think to yourself, well, wait a second.  I don't want to pay this much money for a policy because I'm not going to file a claim because I’m fearful.  I think we should be fighting it the other way.  I don't think we should concede to the insurance companies, okay, you win.  We'll let you get away with a policy that only covers what the mortgage lender cares about but not really as much as what the consumer needs, broadly speaking, because more often than not, the consumers' trouble is going to be in that $3,000 or $4,000 range, not the $180,000 range where that's going to be the concern of the lender.  Obviously, when that happens, that is the concern of the homeowner but not if they haven't built equity, et cetera.


SENATOR SPEIER:  But to get back to the point, if you've got two or three claims on file that were modest, happening homes, that are older, let's say, you're not going to file those claims if you have any intention of selling your house.


MR. HELLER:  But that's because there's a problem in the system.  I mean I don't know why CLUE -- we asked this question at this point.  They were making California law that requires companies to file claims.  That's why CLUE had these inquiries?  California law doesn't require anybody to tell CLUE anything.


SENATOR SPEIER:  No.  California law requires that they initiate claims.


MR. HELLER:  Exactly.  But what the insurance industry is telling us and what the folks from ChoicePoint were telling us was that's why we have all these coverage inquiries, no claim, no paid on our list and that's somehow the fault of California law, was the implication.  At least certainly members of the insurance industry have been quoted in the press or blaming California law.  And I would say that California law does not require them to report anything to CLUE, and so we could solve that problem by banning companies from reporting to CLUE, other information other than fraud, as Mr. Perkins suggested earlier, that that was the original purpose, was to ferret out fraud which is a legitimate practice that I think nobody disagrees with.  But to ferret out people who make legitimate claims or to discriminate against them, that's where I think the problem is.

I think that we conceded too much if we simply say, well, okay, you're not going to file a claim any more but it's a legitimate claim.  My pipe burst.  That's not my fault.  I've taken all care.  The insurance company fixes it and then we go back to the same interacting gauged contract that we've had.


SENATOR SPEIER:  Let me ask you this.  We have a good-driver discount.  We defined what a good driver is.  Should we define what a good homeowner is?


MR. HELLER:  I would say that I think we do in the cancellation and the non-cancellation law which, unfortunately, I don't have my code in front of me but I think it's 676.  You can find it pretty closely.  It's non-cancellation ?? for non-payment of premiums, for uninsurability, for fraud.  I mean that's what it means to be a good homeowner, to stay within the bounds of the laws and the contract.


SENATOR SPEIER:  But wait a second.  If you're saying that we already have laws on the books…


MR. HELLER:  That's for cancellation, not non-renewal.


MS. BOCK:  The question about good homeowners, there are some in place.  You get a discount for having a burglar alarm; you have a discount for fire sprinklers.  But there isn't some kind of category of you maintain your home in good condition or something.  But the reality is insurance companies don't send people out to inspect people's home.


SENATOR SPEIER:  That's not true.  They absolutely do; they absolutely do and they did to my home, and I had someone else tell me that his insurance carrier called him up and said you need to replace your roof or we're not going to insure you again.


MS. BOCK:  And they didn’t know the person who had been out there to see?


SENATOR SPEIER:  The interesting thing is, they did the inspection in August and told him in November and he was upset that they didn't tell him August when he could have gotten a better price to repair his roof.


MS. BOCK:  It seems, we've been discussing this.  It seems more logical to me to have prohibited underwriting criteria than positive ones because it just seems like it would be easier for the regulator to enforce.


MR. HELLER:  And in some ways, what this exchange indicates is that we do need a regulatory process for this, like a prior-approval system in which you can go through this and maybe there is a set of criteria or maybe it simply the cancellation rules.  But either way, right now, we're simply taking what they give us.  We're going to exclude mold, okay?  We're going to exclude water.  Fair enough.  And that's what the consumer gets, and the consumer's stuck with it and we keep on paying.  If you go to the FAIR Plan, then you're sort of saying, well, I'm going to pay for what I’m getting but I've given up because what if you really want coverage?


When a policyholder pays a premium, year in and year out, on time, knowing that if they pay it late, they're going to be cancelled and that the insurance company has a right to cancel it. we need to ensure, that if they have a claim, it will be paid.  They will be in those good hands with their good neighbor, and that they will not be lost, they will not be cut off, simply because they finally made that claim, they finally used their product.  It's just outrageous.


The last point, and that's all I had, was just on the CLUE credit scoring. The CLUE, I've discussed, we are very concerned about the use of CLUE.  With credit scoring, as Norma pointed out, we really do believe that credit scoring is the new redlining.  It’s a new tool of the insurers.  Redlining was the tool, was the way to get away from race-based and other kind of discriminatory practices.  They moved to ZIP Code; and from ZIP Code, they're moving to credit scoring but the data's out there, that there was a 1999 report showing that there is a correlation between low-income folks and their credit score because, of course, if you get a payday loan as opposed to a loan from a standard broker, your payday lender isn't going to report to Equifax or Fair, Isaac or whatever it is that you have actually paid.  You could be paying those usurious rates on time every month but never getting the credit for it in the credit score because they don't happen to report, so it's a real unfairness in that industry.  I know this is an issue that you've talked about and it will be continued to talk about.  Hopefully the commissioner will also take that on.


I appreciate your taking the time at this hearing.


SENATOR SPEIER:  All right.  Thank you all.


We're now going to hear from the insurers.


If you would all come forward together.


Okay.  It's been a long day.  Thank you for staying with us.


Mr. Suarez ??, you came forward but you're not actually on the agenda.  Did you know that?


MR. SUAREZ:  Yes, Senator.  Delia asked me to accompany her to address questions that might be of a general nature and I thought it might be helpful.


SENATOR SPEIER:  Well, maybe we'll start with this.  I want to have your opinions on this statement:  People that are very careful with the way they manage their credit are probably the type of people that are careful in how they drive their car, maintain their car, and how they maintain their home.


Do you agree with that statement?


We'll start with you.


MS. KAREN FEATHERSTONE:  I'm sorry.


SENATOR SPEIER:  Do you want it repeated?


MS. FEATHERSTONE:  Yes.


SENATOR SPEIER:  People that are very careful with the way they manage their credit are probably the type of people that are careful in how they drive their car, maintain their car, and how they maintain their home.


Do you agree with that statement?


MS. FEATHERSTONE:  Yes, I would.


SENATOR SPEIER:  All right.  Stand.  And your name is?


MS. FEATHERSTONE:  Karen Featherstone from the Auto Club of Southern California.


SENATOR SPEIER:  All right.  So Tim Chang is here as well.  We don't need two from the same company, do we?  Do you have different roles?


MR. TIM CHANG:  We have slightly different roles.


SENATOR SPEIER:  All right.  Let's go onto Ms. Chilgren then.


MS. DELIA CHILGREN:  Senator, I would tend to agree with that statement as well, but I would point out to you that the reference to automobile would not be relevant here in California since it is not one of the auto rating factors that have been approved for use in this state, so the statement is not specific to California in that respect.


SENATOR SPEIER:  All right.  Next.


MR. JEFF SAULS:  Jeff Sauls with Farmers Insurance.  Farmers Insurance feels the statement is an accurate statement for our practices and our other operating territories.  However, in California, because of the regulatory and statutory requirements. we do not use credit scoring or any credit data for underwriting or rating in auto or homeowners.


SENATOR SPEIER:  All right.  Next.


MR. GENE LIVINGSTON:  Senator Speier, I'm Gene Livingston on behalf of State Farm.


You had sent me a letter asking me to come prepared to talk about a number of issues, and credit scoring, insurance scores, was not part of that.  State 

Farm does not use credit scoring in California and so I'm not in a position to respond to that specific question.


SENATOR SPEIER:  Well, Mr. Livingston, you've been around this building much longer than I have, and I think you've testified before many committees.  As a lobbyist, I think you appreciate that there are always questions that are going to be asked that aren't specifically provided to you in letters.  So I suggest that you weren't prepared to respond to questions is, I think, a little…


MR. LIVINGSTON:  The last two weeks, we've been fairly busy responding to questions from this committee.


SENATOR SPEIER:  All right.  Next.


MR. JOHN RICHMOND:  I'm John Richmond.  I'm with the California State Automobile Association and I have to apologize.  I was coming in as you were reading the statement.


SENATOR SPEIER:  All right.  Let me read it one more time.


MR. RICHMOND:  Thank you.


SENATOR SPEIER:  "People that are very careful with the way they manage their credit are probably the type of people that are careful in how they drive their car, maintain their car, and how they maintain their home."


MR. RICHMOND:  As a philosophical point, I think we would agree with that statement.  However, as the gentleman from Farmer's mentioned or Allstate, practices are a different question.


SENATOR SPEIER:  Well, that was actually a statement made by Mr. Sorich ?? at some conference, I guess, in a Las Vegas environment.  (Laughter)  Actually it was in the Las Vegas Revue Journal, December 2.


MR. RICHMOND:  Yes, it was.

SENATOR SPEIER:  You must have been at some conference in Las Vegas when you said that.


I asked that question because on the one hand, you can say that's logical.  But on the other hand, I think what it suggests is the mindset of the industry and their willingness at using credit scoring in the offer of auto and homeowners insurance, and in California in particular it is not allowed.


So let's start with that question:  Do you use an insurance score, a credit score, or anything similar to an insurance or credit score to determine whether or not to offer homeowners insurance to individual applicants?


Let's start…


MR. TIM CHANG:  Tim Chang for the Auto Club of Southern California.  We do not.


SENATOR SPEIER:  You do not.  All right.


MS. CHILGREN:  Allstate uses both CLUE and financial stability in underwriting homeowners in the state because they have a significant relationship to the risk of loss.


SENATOR SPEIER:  All right.  Now Allstate, based on the statement by the insurance commissioner this morning, is not complying with the law in California.


MS. CHILGREN:  Well, Senator, I would respectfully disagree with you as I would disagree with the Department of Insurance.  The discussion that Commissioner Low made to my recollection was that insurers were invited by the department to demonstrate to the department that there was a substantial relationship between financial credit scoring and the risk of loss.  Allstate has been providing that information to the California Department of Insurance.  It's my understanding that that material is under review.  We are going forward to do exactly what the commissioner said would be required of an insurer that wanted to use that in this state.


SENATOR SPEIER:  Okay.  Ms. Chilgren, what he said was, it has not been proven to his satisfaction that there is a relationship between the risk of loss and the use of credit scores.  That having been said, until and unless that relationship can be made and met with his approval, that credit scoring was not allowed in California.  And he said to me further, that if insurers continued to do that, having not followed his recommendation and his opinion and his order, that he would issue a cease-and-desist order.


Now I don't know who from the department is in a position to respond to that, and I can't tell you how serious I believe this issue is.


MR. McCLARAN:  Your characterization, Senator, of the Commissioner's comments, I think, is exactly correct.  And in fact, we have a pending Notice of Non-Compliance which is a public document and is on our Web site charging Allstate with the inappropriate use of, they call it something else, but what we're calling credit scoring.


SENATOR SPEIER:  Now they are continuing to use it.  What are you going to do in the department to stop them from using it?


MR. McCLARAN:  We are going to continue to prosecute the Notice of Noncompliance.  That's a formal enforcement action under the Insurance Code to deal with rating and underwriting-type violations.  We're doing what the Insurance Code gives us to do which is actually a fairly aggressive framework.


SENATOR SPEIER:  I guess my concern is, to those insurers that are complying with the law, they are not using it.  It's affecting their universe of people that they are offering insurance to.  Allstate is basically, and excuse me for suggesting this, Ms. Chilgren.  I realize you just represent the company, but they're basically saying we disagree with you, Insurance Commissioner, and we are going to continue to use credit scoring until we're forced not to.  So it creates, I think, a very un-level playing field in the state for insurers that are complying with the law as compared to insurers who are not.


MR. McCLARAN:  Senator, since we're involved in litigation with Allstate, I don't want to comment specifically on that matter other than to say that there is a, actually, there have been several notices of noncompliance, there have been some amendments.  They're posted on our Web site and available for public inspection.  But in general, with a Notice of Noncompliance, we don't have the ability to order a company to immediately discontinue an activity.  However, we do have the authority to make remedial orders which would include restitution where appropriate, financial penalties where appropriate, enforcing…


SENATOR SPEIER:  And when can you start issuing fines?

MR. McCLARAN:  I'm sorry.  I didn't quite hear you.

SENATOR SPEIER:  At what point are you in a position to issue fines?

MR. McCLARAN:  After the hearing is held.

SENATOR SPEIER:  After the hearing.  And when is that hearing going to be held?

MR. McCLARAN:  I'm not sure.  I don’t believe that -- we've actually been in discussions with Allstate.  I don't believe that there's a hearing date.  Well, it is assigned to an administrative law judge.  Briefing is taking place.  The process is ongoing.  It's not stalled and it's going forward.

SENATOR SPEIER:  All right.  Let's talk to the next insurer.  Farmers?

MR. JEFF SAULS:  That's correct, Senator.  I think we answered that in the opening but I'm happy to answer it again.  The answer is no.

SENATOR SPEIER:  You do not?

MR. SAULS:  No.

MR. LIVINGSTON:  State Farm does not use credit reporting in California.

MR. RICHMOND:  With CSAA, in terms of our underwriting criteria for homeowners, we don't use any sort of credit scoring.  However, I would have to expand on that by saying that when we consider exceptions to our underwriting criteria, we sort of throw everything in the hopper, even things that are not in our underwriting guidelines and credit scoring would be one of the things we throw into the hopper.

SENATOR SPEIER:  Reid, maybe you should sit up here at this chair so you can respond to some of these comments.

What is your comment to that statement?

MR. McCLARAN:  I'm sorry, Senator.  I didn't hear the entire thing.  I'm sorry.

 MR. RICHMOND:  I don't know if I can repeat it word for word but it's something to the effect that we don't use any sort of credit scoring model in terms of our establishing eligibility for homeowners insurance.  When we consider exceptions, however, we consider everything we can get our hands on, including use of CP track scores.

MR. McCLARAN:  Well, I would repeat what the commissioner said.  It is the department's position that it has not been established that credit scoring -- now for auto and for maybe for Ms. Garcia's benefit as well, for auto, it is not allowed and I think at least one of the insurer panelists have said that.  It is not allowed in California.  It's not an approved rating factor so it's not used in auto at all.


For homeowners, we don't have that tool available but we do have the ability to require that rates and underwriting practices not be unfairly discriminatory.  And the way an insurer can avoid unfair discrimination is to base these things where there's a rating or underwriting on loss-based -- and that's not the same thing as predictive -- but loss-based factors.  And as we've been saying, as of today, it has not been established that credit scores or the use of credit-type data -- now I'm not familiar with the specifics of what this particular company is using, CSAA.  But as a general statement, it's not allowed.


SENATOR SPEIER:  All right.  Let me ask each of you, how much have you lost in the stock market in the last year?


MR. LIVINGSTON:  State Farm, the general company that writes homeowners insurance in California, has lost nothing in stock market.


SENATOR SPEIER:  You didn't have any WorldCom stock?


MR. LIVINGSTON:  State Farm general company do not.  Yes, that's correct, we do not.


SENATOR SPEIER:  Did you have any stock?


MR. LIVINGSTON:  No stock at all, Senator.


MR. SAULS:  Jeff Sauls with Farmers.  We were not asked to be prepared to answer that question today so I would have to get you that data, assuming it's not somehow privileged and we would be prevented from disclosing it.  I can provide it to you, I suppose, at a later date, Senator.


SENATOR SPEIER:  All right.


MR. CHANG:  Tim Chang for the Auto Club.  I don't have the exact number.  I do know that our investment in stock, in the stock market, is a very small portion of our portfolio.  We are a very conservative company in terms of our investment; so therefore, any investments we might have had at WorldCom are probably a very, very small percentage of that, of that smaller percentage of investments and stocks.


SENATOR SPEIER:  Okay.  Will you provide us with…


MR. CHANG:  I will attempt to get that number.


SENATOR SPEIER:  All right.


Mr. Richmond.


MR. RICHMOND:  I don't know the answer.  It's broken out on the annual statement that we file with the Department of Insurance and it's something that we'd be happy to provide.


SENATOR SPEIER:  All right.


Ms. Chilgren.


MS. CHILGREN:  I don't know.  It wasn't one of the subjects that was addressed in your letter to me regarding this hearing.  Again, I can look in our annual statement and get back to you.


SENATOR SPEIER:  All right.  If each of you who were unable to respond could provide the committee with a letter to indicate to us how much you lost in the last year in the stock market, if any.


Could each of you identify your underwriting guidelines so that consumers could evaluate whether or not they would be a good match for you?


MR. LIVINGSTON:  No.


SENATOR SPEIER:  You cannot?


MR. LIVINGSTON:  That's correct.  Senator, as you know, we consider the underwriting guidelines as proprietary trade secrets, and a definition of the California statute of a trade secret is information that has economic value and is something that the holder of that information strives to maintain the secrecy of that.


And just addressing the first prong of that, companies do well in the market based on how well they can predict the future, that is, how well they can predict future losses.  Now we've not done too well in the last couple of years in that regard, but the information that we've developed in our underwriting guidelines are an attempt to do as well as we can at predicting and that information has value for competitors.  And if we were to lose that information to the public, it would lose its value to us.


The second prong of the statutory definition that we strive to maintain, the secrecy and the confidentiality of that information is manifested in my answer to you that we cannot discuss that publicly in any form provided to policyholders.  Even when we provide it to the department, we do so with the understanding and with agreements that the confidentiality of that information will be maintained so that is a very important asset that we hold and that we will do, what is necessary to protect the secrecy of that information.


SENATOR SPEIER:  So you will not indicate whether or not, having one claim filed affects one's premium?


MR. LIVINGSTON:  That's correct, Senator.


MR. SAULS:  If you're an existing customer, that's part of your rating plan, I think, probably.


SENATOR SPEIER:  I'm sorry.


MR. SAULS:  I said, if you're an existing customer of a company, it's probably part of the rating plan that's a publicly filed document as to whether or not you would get a premium increase with a loss.


SENATOR SPEIER:  Yes.


MR. SAULS:  So you can find it from the department?


MR. McCLARAN:  It should be true.


SENATOR SPEIER:  So that means that the department then would be in a position to provide to the public the information as to whether or not filing a claim is going to increase one's premium?


MR. McCLARAN:  Well, in some cases, I'm not sure that that's true in every case.  However, insurers are required to make filings when they make changes that have rating impacts, and we believe that they do that.  And when they do, any rate application is pursuant to the terms of Prop. 103 as a public document and we maintain public viewing rooms for that purpose.


We do in the course, as I think the commissioner indicated in his remarks this morning, we do see from most companies underwriting guidelines there's some litigation going on that has an impact on this, as he explained.  We are at this moment, as he also explained, treating underwriting guideline information as trade secret subject to review on Supreme Court acts on the pending case which involves State Farm.  So if it's in the rate application, and I think in most cases it should be, but I can't sit here and tell you that it would always be, then that is public information, yes.


SENATOR SPEIER:  All right.  To the extent that that information is in the rate application and it is a public document, the department would be in the position to develop some clues for the consumer as to what they can expect that would trigger increases in their premiums.


MR. McCLARAN:  If it's based on public information as opposed to underwriting guidelines, we should be able to do that, yes.


SENATOR SPEIER:  I think that would be very helpful to the public.


MR. McCLARAN:  We'll take a look at that again.  I'm not positive that we'd get that in all cases but we'll certainly take a look and respond.


SENATOR SPEIER:  Do all of you ascribe to the same position as Mr. Livingston on the trade secret nature of your underwriting standards and guidelines?


Mr. Chang.


MR. CHANG:  While we share State Farm's concern about the proprietary nature of our underwriting guidelines, I am prepared to divulge at least a little bit of how we generally approach our underwriting.


We have used the same criteria that we have since we began in the homeowners market in 1984.  These criteria include the type of construction as a condition of the property or the premises, the use of the premises, the liability exposures that are presented, not only with the property but with the applicant and loss history.


As regarding loss history, we use the loss history as a starting point for further discussions and investigations to determine the nature and scope of those losses.


SENATOR SPEIER:  It's the loss history of the home or the loss history of the insured?


MR. CHANG:  Both because I believe that, with regard to the property that we are looking at, certainly we would be interested in the loss history on that property.  If there were a number of roof leaks, for example, and they weren't prepared in a sufficient manner, then we would be naturally concerned of future losses.  Past losses are a predictor, we believe, of future risks.


Regarding the person, the person applicant, if they've had exposures that are personal in nature to them, for instance, a battery or something, then that would be personal to them and the applicant would carry that with them from residence to residence because that doesn’t change with the property that's being insured.


SENATOR SPEIER:  Mr. Chang, I appreciate you sharing your guidelines.  But when you said "battery," it alarmed me somewhat because we've had cases where people were victims of domestic violence and there was a time when people or insurers were unwilling to insure individuals who were victims of domestic violence.


Are you suggesting that you consider that in…

MR. CHANG:  Perhaps I should…

MS. FEATHERSTONE:  Excuse me.  My name is Karen Featherstone.  I am with the underwriting department in the Auto Club of Southern California.

What Tim was alluding to is there are certain types of liability exposures that follow the individual -- libel, slander, those types of things -- that could follow them regardless of where they live and so those are the types of liability exposures that remain with the applicant that we would take into consideration when evaluating a risk.  If they go around punching people out because they get us upset or their neighbors because they don't like their neighbors' dogs barking or something like that.  I mean it's something that's within the control of that applicant that we want to take a look at the nature of the exposure.

SENATOR SPEIER:  So if I'm a victim of domestic violence, does that follow me?

MS. FEATHERSTONE:  We're looking at liability exposures where the applicant would create an injury to someone else and not necessarily you as a victim.  We would not look at that as a factor, no.

SENATOR SPEIER:  I thought we actually have legislation that prevented…

MR. McCLARAN:  I believe we do, Senator.  As I sit here not exactly sure what his parameters are, but we do have and I believe it would cover this.

SENATOR SPEIER:  I'm concerned that we pass laws in this building that never get implemented.  It happens over and over again, and I would be very concerned if domestic violence of a victim is being folded into any underwriting guideline for homeowners.

MR. McCLARAN:  As would the Department of Insurance.

SENATOR SPEIER:  Would you check on that?

MS. FEATHERSTONE:  Senator, I want to make it clear that that's not what we do.

MR. SAULS:  Nor is that Farmers' policy.

SENATOR SPEIER:  Anyone else willing to share with us their underwriting guidelines?  So you all ascribe to…


MR. SAULS:  Senator, we would take the position that Mr. Livingston took on the trade secret nature.  Plus, in the room with our competitors, even if we were interested in divulging them here, that would be, I'm not sure if there'd be antitrust implications with that as well so we're not in a position to share that at this time.


SENATOR SPEIER:  All right.  Let's talk about CLUE.


Some of you appear to be very willing to take claims off of the CLUE database and some of you are not.  What is your standard policy about removing claims that are on the CLUE database when the individual has not been compensated and establishes that they never filed a claim?


Mr. Chang.


MR. CHANG:  To begin with, we are not a subscriber of the CLUE database.  We do subscribe to another database system, A-Plus.


With regard to the second portion about removal of claims or loss data on the database, our usage of the A-Plus database is such that, when there is a claim or loss that is identified, it causes us to ask the insured for more information and then we then conduct an investigation on what the underlying loss was, the nature and extent of that loss, and the remediation that has been done because our concern is on the risk of future, the future risk that is associated with that.


With regard to the removal of items, I believe that is a situation that the applicant would have with the database operator.  We don't…


SENATOR SPEIER:  Wait a second.  Have you not been hearing what they say?  Unless the insurer removes it, it doesn't get removed.  The insurer has to agree to remove it.


MR. CHANG:  I'm not familiar with our procedures on the removal of information.  What I can say is that we don't mechanically take the losses; and if there is one loss, that's the end of the story -- it's the beginning of the story for us and so we do conduct the investigation.  In many instances, in discussing the loss with an applicant, we will find that the situation has been remedied, that the risk of future loss no longer exists, and therefore we will ignore the loss history that's presented in the A-Plus report.


SENATOR SPEIER:  You'll ignore it but that follows that consumer.  That follows that homeowner.


MR. CHANG:  But at least for our purposes…


SENATOR SPEIER:  All right.  I guess what you're saying…


MR. CHANG:  Our purpose is it was a non-factor in their acceptability.


SENATOR SPEIER:  But it follows them for five years, it follows them.


Okay.  All right.  Ms. Chilgren.


MS. CHILGREN:  Yes.  We agree with the characterization that claims should be reported to CLUE and that inquiries should not.


SENATOR SPEIER:  So if a consumer, if a homeowner had made an inquiry and an Allstate agent inadvertently put it down as a claim, there was never compensation for it, it appears on the database, would Allstate agree to remove it from the database?


MS. CHILGREN:  If that were in fact the situation, Senator.


When the gentleman was testifying earlier, I asked our people to review the situation.  And although I'm not at liberty to discuss any of that due to the privacy considerations, we believe that in fact a claim was filed.  And if there are some problems with that, we would like to have an Allstate representative sit down with this individual, go through what our files indicate, and to clarify if in fact a true claim was made.  But we feel absolutely comfortable, as I sit here before you today, that there was in fact a claim in that situation.


SENATOR SPEIER:  But there's no compensation.  So you're saying, if a claim is filed but no compensation is provided, that you still think it should sit on the record as a claim?


MS. CHILGREN:  Senator, a claim is where there's an investigation, where there's a loss that's been alleged by the insured, and where you have all of the elements of a claims investigation.  If subsequently the claim is under the deductible, if subsequently the claim is not covered, it is still a claim that has been made under that policy.


SENATOR SPEIER:  All right.  Mr. Sauls, your response?


MR. SAULS:  I have with me Bruce Bannick ?? who's our California director for homeowners insurance product.  I'll have him answer that question.


MR. BRUCE BANNICK:  Senator Speier, we do not subscribe to CLUE.  We also purchased the A-Plus product and you asked one question, would we remove that information from the loss report?  Yes, we would if we determine that that loss was not appropriately filed.  That doesn't happen very often but we do remove those.


SENATOR SPEIER:  I don't want to mince words here and I don't want us to use language that would suggest one thing but really means something else.


I file a claim.  You indicate that it is not covered.  You would keep that claim on the database or would you remove it at my request?


MR. BANNICK:  I would say exactly what Allstate -- if a claim has been filed, it has been processed through the system so it is a -- whether it's under the deductible, which in most cases it is, it is under the deductible, it will still appear on that and we use that information; we evaluate that information when we're accepting a risk.


SENATOR SPEIER:  Okay.  I make an inquiry.  You interpret that as a claim, process it, call me up and say we're not going to cover it.  I say, well, I never made a claim.  I was just making an inquiry.  What are you going to do then?


MR. BANNICK:  That's getting a little bit more in the mechanics of how that process is done.  I don't know how they actually handle a claim or what has been submitted as an inquiry, whether it goes to the agent or it goes to the claims office.  And I'm sure there's differences if somebody calls and they might ask, you know, my microwave oven quit working, which we do get calls such as that, and that would be an inquiry and we would just immediately say that it's a maintenance type of problem, not covered by a homeowners policy.


Now if it's in regards to what might be a covered peril, I'm sure they treat that differently and they would file some type of a claim report because of the Fair Claims Practice Act.


SENATOR SPEIER:  All right.  I'm required to report to you any damage to my home.  I'm not making a claim.  I'm not making an inquiry.  We had a leaking roof.  I report that to you.  Do you file that as a claim?


MR. BANNICK:  I don't know the answer to that.


MR. SAULS:  I don't believe we require our insureds to inform of us every bit of damage that occurs to their house.  If you called us and asked, I suppose if you called our claims operation and asked them if you had coverage for a leaky roof, they probably would under the Fair Claims Practices rights to open a claim to preserve your rights under the statute.


SENATOR SPEIER:  Okay.  The language is:  "For purposes of these regulations, the term 'notice of claim' shall not include any written or oral communication provided by an insured or principal solely for informational or incident reporting purposes.


Now what troubles me is, short of bringing a lawsuit over this language, people are going to continue to have data placed on these various databases that are going to impact the value of their homes and their opportunities to get homeowners insurance in the future or to have more expensive homeowners insurance in the future.  I think that we've got to be extremely careful with how you identify claims.


All right.  Mr. Livingston.


MR. LIVINGSTON:  Yes, Senator Speier.  State Farm wants the CLUE data to be as accurate as possible and we agree with you that nothing that we provide that's inappropriate or is not a claim should not be part of that in any way and appear with a policyholder or a consumer from getting insurance anywhere else.


As a consequence, what State Farm has done following the media reports of some of the inquiries being reported on CLUE is we have launched our own inquiry into the data that we have provided, and what we're seeking out is any kind of contact that policyholders had with an agent that might have been reported as a claim when it was simply, as you indicated, an inquiry and what we would do then would be to remove that data from the CLUE database.  So we're taking a proactive approach on that issue.


SENATOR SPEIER:  So if I filed a claim and you do not pay on it because it's under the deductible, is that going to be filed as claim?


MR. LIVINGSTON:  Yes, right.


SENATOR SPEIER:  Even though you haven't paid out a dime?


MR. LIVINGSTON:  Yes.  It's a loss; it's a reported loss.


SENATOR SPEIER:  But if I inquire about what my deductible is and indicate to you that I have a leaking roof, what are you going to do?


MR. LIVINGSTON:  It's a little hard for me to parse the real fine aspects.  But if it's simply an inquiry -- you talked about the Unfair Claims Practice Act and you read the second part of it.  Can I read the first part --


SENATOR SPEIER:  Sure.


MR. LIVINGSTON:  -- of that?  Because this is what really drives the insurance companies in this area.  It's notice of a claim is any written or oral notification to an insurer or its agent that reasonably apprise the insured that the claimant wishes to make a claim against the policy and that a condition giving rise to the insurer's obligations into that policy may have arisen, so that it's a condition giving rise to that obligation may have arisen.


SENATOR SPEIER:  The point Mr. Perkins is making to me is that the language that I have just been quoting is what supports the specific understanding of what the language that you just read is really all about.


MR. LIVINGSTON:  I think it adds to the understanding of that.  The problem, Senator, and I hope you can appreciate this, is that if we don't treat certain kinds of communications as a claim, then we could fall into violations of this Unfair Claims Practice Act, can be subject to the market conduct exam problem; we can be penalized for that.  Moreover, if the policyholder at some point says you never got back to me on that and files a lawsuit for unfair claims handling and we're vulnerable there as well.


SENATOR SPEIER:  Well, you know what I think we need to do?  I mean you make a valid point.  On the other hand, this can become so detrimental to homeowners in the State of California right now that we've got to do something that's far more specific than just one person interpreting what another person is asking.


So maybe it's going to be online, maybe it's by fax, maybe it's by letter, but I think getting specific…


MR. LIVINGSTON:  We need a brighter line, I think, when a consumer, a policyholder, is actually filing a claim.  There needs to be some sort of affirmation that I am hereby filing a claim…


SENATOR SPEIER:  Exactly.


MR. LIVINGSTON:  And we don’t have that today in the regulations.


SENATOR SPEIER:  Yes, go ahead.


MR. PERKINS:  Mr. Livingston, just so we're clear, you are equally liable under either sentence in that subsection of the regulations.  I mean you said that the problem you have is that you're liable for market conduct exam.  You're liable if you don't follow the part that Senator Speier has repeatedly said as well.  You're equally liable, and the business risk is on you as a well-informed insurance company as the one that actually has the knowledge about the nature of the contract and the broader implications of the law, is it not, to make that judgment?  That's what you in effect get paid for.  That paragraph is meant to be read as a whole and can't be parsed to the detriment of a consumer per se just because it happens to create some liability for it.


MR. LIVINGSTON:  The experience indicates, Mr. Perkins, that there's much more pain associated with not opening the claim than the latter.


SENATOR SPEIER:  Well, from your perspective, not necessarily from the insured's perspective.


MR. LIVINGSTON:  That's right.  The motivation, the motivation that the department and the whole litigation scheme imposes on the insurance companies to open that claim, investigate it, make a determination to get back to the policyholder.


SENATOR SPEIER:  But that's actually where the rub is.  You are predisposed to open a claim because you don't want an Unfair Claims Practice action brought or a market conduct exam or fines associated with it.  So you're going to err on the side of opening a claim.


MR. LIVINGSTON:  To avoid the pain.  Yes.  That's what the law wants us to do.  That's what the regulations…


SENATOR SPEIER:  No.  I think that that's what needs to be clarified because both are on equal footing.  And under the market circumstances that we're now living under, the injury to the insured is great.


MR. LIVINGSTON:  We need clarity there, no question about it.


MR. McCLARAN:  Senator.


SENATOR SPEIER:  Yes.


MR. McCLARAN:  I think what the problem is here, we do have regulations which are specific and provide what we think are the best protections to California consumers in the claims area of any state in the country.  We do not, however, require that insurers disclose anything to CLUE.  I think maybe that's what one of the problems is here and I think Mr. Perkins mentioned that earlier.


This is intended to protect and safeguard consumers who oftentimes can be uninformed with regards to the proper manner or the preferred manner in which to file a claim.  We think it works pretty well in that regard.  We do not require, however, nor does the law -- these actually happen to be the insurance commissioner's regulations -- this isn't statute -- nor does the law even deal with any notion that an insurer is obligated to report something to CLUE.


I think one of the issues here is maybe the insurers, to the extent that you get these inquiries in the CLUE database, are jumping the gun.  And that's something I think they should look at.

The other thing from the department's standpoint is, it's not so much the way the database is populated but the way in which it's used that we're concerned with.  It's being used for underwriting purposes now and I think this fairly recent.  As people have noted, CLUE was initially a fraud detection tool and a welcome one, I think, from most quarters.  To use it, however, for underwriting purposes, you have the same issues that we discussed earlier with regard to the credit scoring.  It's got to be loss-based, it's got to be specific and identifiable.  In other words, it has to be not unfairly discriminatory.  If we're dealing with a database that includes inquiries that are being treated as though they were claims or losses, I would respond that that is not the sort of thing upon which underwriting decisions can be based at all.


SENATOR SPEIER:  So how would you respond to the comments made by the insurers about the claims that are filed but no payments are made?  Is that still considered a loss?


MR. McCLARAN:  Well, it's getting into a different question.  I mean we have different categories of things.  We have inquiries and certainly some of the anecdotes we've heard where everybody could agree, yeah, the wedding ring, that sounds like an inquiry to me.  A claim that is actually filed, if a claim has any relationship to the risk of future loss, then a claim that ended up in no payment could be all right under that standard.  I don't know the answer to those specifically myself.


SENATOR SPEIER:  I guess I worry about the dog that was put to sleep that now is going to follow this insured.


MR. McCLARAN:  Well, there's some remediation there and I think that's a separate situation.  I can't see the risk of loss of a dead dog.


SENATOR SPEIER:  The roof that is replaced?


MR. McCLARAN:  I think remediation certainly has its place in this, when you've got a hazard that you filed a claim with and then you fix it, whether it's to put your dog to sleep -- it seems a little extreme to me -- or to fix your roof or whatever, clear off the brush around your house, whatever the case may be, you would think, that in an analysis of the relationship to loss, that those things would be relevant.


MR. LIVINGSTON:  Senator, may I just add something?  Ms. Williams reminds me that we're not just motivated to avoid bad-faith claims or market contract exam penalties, but we also have a commitment to our policyholders to pay them what is actually owed under our insurance contract with them and so there is a default to investigate that and to make any kind of a payment that is appropriate in that circumstance.


Mr. Richmond, we haven't gotten to you to answer that question.


MR. RICHMOND:  I'd be happy to.


Our general mode of operation is we just want to obey the law.  I think your statement that there is this sort of default mechanism built it in the current state of the law to open claims is an accurate one.  But if there is a bright line established, we will follow it.


In terms of how you interpret the data, though, we don't count closed without payment claims, in terms of the account of the loss history, evaluating the business, or renewal business.  We simply don't count it because we don't feel that it's a loss predictor.


SENATOR SPEIER:  So for one of your insureds who made an inquiry, it turned out to be filed as a claim, they call you and say would you please remove this.  Do you remove it?


MR. RICHMOND:  Well, they wouldn’t call us directly.  I mean the procedure under the law is they would contact ChoicePoint who would then make an inquiry with us.  That element of the process, I didn't investigate prior to coming here today so I'm not prepared to tell you how we process that kind of inquiry but I can certainly find out.


SENATOR SPEIER:  Would you do that for us?


MR. RICHMOND:  I will do so.


SENATOR SPEIER:  Thank you.


Have we covered everyone?  I feel the same way.  (Laughter)


Let's go to this one last question and then I think we'll call it a day here.


The concept of not insuring homes that are over a certain number of years, do any of you, I guess that that's considered an underwriting guideline and so you're unwilling to talk about that as well or are you willing to talk about it?  Do you have philosophically any opinions that you'd like to share with us (laughter) about an insured that would want to do that, particularly, if you look at the stock of homes in the state.


MR. RICHMOND:  In general, I can make a general observation.  I think new homes have very limited loss experience in general so they're entitled to a discount.  Older homes, they're not a loss predictor.  It has a very poor statistical correlation to loss in older homes.


SENATOR SPEIER:  So an insured that would say we're not going to insure any homes that are over 30 years of age, you would argue, is not a loss predictor and therefore should not be a guideline?


MR. RICHMOND:  I wouldn't say it that way.


SENATOR SPEIER:  Pardon me?


MR. RICHMOND:  I wouldn't say it that way, yes.


SENATOR SPEIER:  All right.  Anyone else?


MR. SAULS:  I would simply say, Senator, that we have a rate adjustment based on the age.  It's similar to what the gentleman from the club said.  The age of the home may be a small component of the rate but I don't have the details of that.


SENATOR SPEIER:  We should talk further.


MR. SAULS:  Okay.


SENATOR SPEIER:  All right.  Anyone else have any comments?


All right.  I want to thank you for your participation.  This has been a long day.  We've learned a great deal.  I think there's a great deal that needs to be done in this area to the Department of Insurance and to you as insurers.


What I would like for you to do is help be part of the solution.  There's some issues that have been raised here today that have to be addressed.  We certainly addressed the bright-line issue.  I would like your input as to how that language should be changed or how we should inform the consumer so that in fact the only data that is getting into CLUE is reflective of what is reality.


Secondly, we're going to evaluate CLUE as an underwriting tool which all of you appear to be using or, I shouldn't just say CLUE, or A-Plus.


MR. McCLARAN ??:  How do they get 95 percent of the market share if two of the five largest carriers don't use them?


SENATOR SPEIER:  Well, I guess they're using hyperbole, aren't they?  Maybe we'll have to talk to them about that.  It's a good point.


I think there's work that we can do together and certainly the department, we should spend some time early next year on this issue and I applaud those of you who are following the law and disappointed with you who are not and more to come.
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