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       --A Briefing Report--

The Senate Insurance Committee's hearing, An Assessment of Efforts by Insurers To Prevent Auto Body Repair Fraud, is intended to obtain answers to the following questions:

· What is auto body repair fraud? 

· How often does it occur?  

· Are insurers doing all that they can to detect and prevent auto body fraud?

Background

  
  The committee held hearings on auto body repair fraud in October and November 1999. Information from these hearings led to enactment of SB 1988 (Speier, CH. 867, Statutes of 2000) which provided for a series of anti-fraud programs, including one where at the request of consumers, the Bureau of Automotive Repair (BAR) would inspect for free recently completed auto body repair work. This unique inspection program gained national attention as BAR became known as " the only state agency that makes house calls. " More importantly, BAR inspectors found a high rate of fraud--42 percent of the 953 vehicles inspected over an 18-month period were the subject of some type of fraudulent activity.


But the BAR informed the committee in August 2002 that 38 percent of the fraud cases involved a repair shop that had been recommend by an insurer. Presumably these shops had direct repair agreements with insurers; that is, a specific shop under contract with an insurer would work at a specified labor rate--usually below the market rate--in return for the insurer referring claimants to that shop. However, when BAR officials asked insurers to cooperate in the fraud investigations involving a recommended shop, some insurers balked. In fact, a State Farm claim specialist wrote the BAR on June 28, 2002, stating the agency had no authority to obtain insurer documents related to a specific vehicle where fraudulent repair work had been detected. This denial by one State Farm official was repeated in other instances were BAR officials asked other State Farm representatives for claims documents.


State Senator Jackie Speier, committee chair, subsequently wrote Insurance Commissioner Harry Low on August 22, 2002, asking that the Department of Insurance (DOI) work with BAR on the issue of insurer non-cooperation. In a letter of September 4, 2002 to the chair, the commissioner wrote the following:

· He had directed the Criminal Investigations Branch, Fraud Division to work with BAR to help the agency obtain necessary insurer documents;

· He had issued a bulletin to all auto insurers requiring that they submit to the DOI by October 1, 2002 results of their efforts to detect auto body fraud. These reports, mandated by SB 1988, were intended to be due January 1, 2002; however, only three insurers had submitted reports as of August 1, 2002. As of October 18, 2002, 66 insurers, or about 18 percent of the admitted carriers with auto insurance lines, had complied with the commissioner's request.  

Additionally, on August 9, 2002, Deputy Attorney General Susan Fitzgerald, representing the BAR, wrote Garret Williams, Assistant Counsel for State Farm, outlining reasons why State Farm must cooperate with the BAR. In brief, Fitzgerald counters a State Farm argument that the BAR's inspection program, authorized in the Business Professions Code, does not extend BAR's authority to include requests for insurer documents which are subject to provisions of the Insurance Code. Specifically, Fitzgerald writes that under the Motor Vehicle Theft and Motor Vehicle Insurance Fraud Reporting Act (CH. 12, Article 4, Section 1874 et seq.), very broad authority is conferred on " any licensing agency governed by the Business and Professions Code " (BAR is covered by this code)  and, as such, an agency can request and obtain " any or all relevant information deemed important to the authorized governmental agency which the insurer may possess relating to any specific motor vehicle theft or motor vehicle insurance fraud."  Furthermore, under Section 1874.1 (c), any information request by an appropriate agency, as a matter of law, is deemed important, concludes Fitzgerald. 

State Farm informed the committee that it sent a response to the Attorney General on October 18, 2002, although as of October 22, 2002, the Attorney General's office still did not have the letter. According to a State Farm representative, the letter asks for a meeting to be set between the insurer and the Attorney General's Office, which represents the BAR. The Attorney General's letter is contained in Appendix C. 

BAR officials have also told the committee that Farmers and Allstate were others insurers who have not cooperated fully in fraud investigations. 

The committee wants to know why specific insurers are refusing to cooperate with the BAR’s fraud investigations. If insurers continue to refuse to turn over documents to the BAR, what can the BAR or DOI do to compel compliance? 

CHP led sting uncovers widespread auto body fraud in Santa Clara County

The following report was submitted by the CHP to the committee and edited by committee staff. The report speaks for itself. Blatant acts of fraud were uncovered involving auto body shop owners. The committee would like the CHP to discuss the sting operation in greater detail. The edited report is as follows:

On the morning of Thursday, September 19, 2002, approximately 73 law enforcement personnel set out across Santa Clara County in seven separate teams to serve arrest warrants on 35 individuals at 25 auto body and repair shops and one residence.  A large majority of arrestees were wanted for violations of Penal Code Section 550(a)(5) – knowingly preparing a writing in support of a false insurance claim.  The teams were successful in accomplishing 32 (of 35 intended) arrests that day, plus one on-view arrest of a parolee at-large.  Additionally, one ounce of Ice (Methamphetamine) was recovered at a body shop after the service of a search warrant. Of three additional wanted persons who the arrest teams were unable to locate, two have since self-surrendered and the last person’s location is still unknown.  

The arrests were the culmination of a seven-month undercover sting operation conducted jointly between two Santa Clara County based task forces; one, the AB 1050 Organized Auto Insurance Fraud Task Force (AB 1050), and the other, the Regional Auto Theft Task Force (RATTF), which is made up of local law enforcement agencies including the Santa Clara County Sheriff’s Office, and the San Jose, Gilroy, Mountain View, and Los Gatos Police Departments. The lead investigator for the sting operation was CHP Investigator Todd Brow who had the original idea for the operation.

Undercover Methods:  The primary method used in the sting operation was to approach auto body shops with an undamaged car and request that an estimate be prepared for purposes of filing a fraudulent insurance claim for vandalism damages.  The undercover investigator would advise the shop estimator (sometimes the shop owner, sometimes an employee) that he had already filed a police report for the alleged damages and a claim with his insurance carrier.  In most cases, the estimators would offer to prepare an estimate for non-existent damages with no further prompting.  In other cases, the estimator advised the investigator how to apply damage to his own car.  In one case, the owner actually applied damage to the investigator’s car.  This owner subsequently helped the investigator by inflating the estimate to add street, race, and show modifications to the undercover vehicle, a 1997 Honda Civic. (Committee staff clarification: the money that presumably would have been pocketed by shop owners would have come from the insurer, but since the claim process was not completed, the shop owners did not receive any monies.)

At some shops, an offer was also made by the investigator to sell stolen property.  If the proposition was accepted, and the items were purchased, charges were added for attempted PC Section 496 – receiving stolen property.

Approximately 30 percent of the shops would not participate in this fraudulent scenario.  A total of 62 shops were visited during the undercover operation and 25 were later targeted during the arrest sweep because the owner, or an employee, assisted with the fraudulent insurance claim by preparing a false estimate. 

Communication with Santa Clara County District Attorneys assigned to the case was maintained throughout the operation.

Shops were initially targeted for undercover operations based upon some intelligence captured either by RATTF, the Department of Insurance, the National Insurance Crime Bureau or some other source indicating that the shop may be involved in various auto body insurance frauds.

Allied Agency Participation:  Several agencies were invited to assist during the arrest sweep. Of note, the Underground Economy Task Force (UETF) and the Bureau of Auto Repair (BAR) assisted the operation by conducting inspections of the body shops following initial securing of the premises by uniformed, armed law enforcement officers.  The UETF provided eight Deputy Labor Commissioners who assisted by inspecting the shops and writing administrative citations violations relating to cash pay, workers’ compensation insurance, and other miscellaneous labor code violations.  During the sweep, the UETF was able to temporarily ‘shut down’ ten shops for failure to have workers’ compensation insurance. The UETF has been conducting follow-up at each closed shop to ensure that if re-opened, they have obtained appropriate workers’ compensation coverage.  

The BAR provided six Program Representatives to assist the arrest teams by inspecting for Business and Professions Code violations.  Initial information from BAR is that several shops were cited for B&P Code Section 9884.6 – operating an unlicensed auto body shop (misdemeanor), and that several administrative citations were issued for various administrative violations, i.e. no written estimates, or having blank repair orders on work being performed.  Further, the BAR has stated that pursuant to B&P Code Section 9884.7(2), it will move to revoke licenses on all shop owners successfully convicted for insurance fraud. 

Other agencies assisting on the arrest sweep were the National Insurance Crime Bureau, the San Jose Auto Theft Task Force, and police departments from the cities of Mountain View, Campbell, Los Gatos, Milpitas, and Santa Clara.

What is fraud? 

The sting operation provides the committee with a clear picture of fraudulent activity. Less clear are the findings of fraud by BAR inspectors checking vehicles at the request of owners. The committee hearing will be an opportunity for BAR to define what kind of fraud it has found during its inspections of close to 1,000 vehicles. Equally intriguing will be the findings of insurer inspections required to be submitted to DOI by October 1, 2002. Committee staff has learned that one insurer allegedly inspected over 50,000 vehicles without finding an alarming rate of fraud. Will insurer findings mirror BAR's, and, if not, why?
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