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 Forward

To the reader:

“A woman or man’s home is his or her castle.”  This aphorism
 was never more insightful than today.  In an otherwise unsettled financial world, home prices have gone up, more and more of a typical household’s wealth is linked to home values, and the health of a community therefore hinges in great measure on the health of the real estate market.

This is why the current phenomenon of “haunted houses” so troubled the Senate Insurance Committee, and why a hearing was held in December of 2002 on the emerging problems in the market for homeowners insurance.  Without insurance, a home might well be an unaffordable castle because lenders won’t lend. While castles generally may be leaky, drafty and subject to enormous risks from mold claims (at least in the eyes of insurers), California homeowners are suddenly being denied insurance for claims that are trivial, claims that will not re-occur because the problem was fixed, and claims that never existed in the first place.  A crisis does not exist, at least in the opinion of those who testified.  However, problems exist, and problems in the homeowners insurance market can haunt homeowners with a greater ability to scare than a blockbuster movie about ghosts.  

I urge all members of the Legislature, and all concerned members of the public, to understand the role of insurance.  A healthy market allows those who do not wish to bear a risk of loss to affordably transfer this risk to willing bearers of that risk.  Today, this principle appears to be violated when the future risk of loss is simply ignored through “mechanistic underwriting,” a term invoked by Insurance Commissioner Low during his final testimony as Commissioner before the Senate Insurance Committee.  Clearly, the Legislature must act.  I hope that the record of this hearing, and subsequent legislation borne of the frustration of homeowners who are outstanding risks, but who are nonetheless being denied coverage or affordable coverage, will offer hope to California’s homeowners that the Legislature is willing to listen, and to act.

All the best,

[image: image2.png]



Jackie Speier

Chair, Senate Insurance Committee

Executive Summary
On December 4, 2002, the Senate Insurance Committee held a hearing on emerging problems in the homeowners insurance market.  The committee took testimony from 21 witnesses representing consumers, the insurance industry, ChoicePoint, realtors, and the Department of Insurance (DOI).

Consumer representatives generally related stories of consumers who were being turned down repeatedly because they had one or more small claims on their records.  They had taken calls from consumers who felt that if they used their insurance, they’d lose it.   In one instance related to the committee, a man whose dog had bitten a neighbor put the dog to sleep to avoid future liability.  Insurers still denied the homeowner coverage. Consumer representatives blamed skyrocketing premiums on excessive reserves taken by insurers after stock market losses reduced insurer income.  In later testimony, insurers disputed this explanation and stated that the skyrocketing frequency and cost of claims explained the increase. Consumer representatives recommended that the Legislature find the data on claims losses, and fight the move toward increasing numbers of exclusions under homeowners policies.

Insurance Commissioner Harry Low, in his final presentation to the committee as Commissioner, made fourteen points about the homeowners market. Most importantly, he noted an increase in complaints from consumers about both the price and availability of homeowners insurance.  Senator Johnson took issue with the explanation of the increase, noting that the absolute number of increased complaints was relatively small compared with the number of policies in force, while also noting that not all consumers would necessarily know that they could complain to the department.  

The numbers were as follows:  In 2001, the DOI had 300 complaints about non-renewal, cancellations, refusal to insure, surcharges, and misquotes involving homeowners insurance. In 2002, through the date of the hearing, there were about 1,200.  468 complaints were about non-renewals.

Commissioner Low also stated that the use of credit scoring (or any similar process) was not approved by the DOI to determine whether or not to offer homeowners insurance to a consumer.  This was reiterated by counsel from the department.  In later testimony, Allstate Insurance Company conceded that it used credit scoring, and the California State Automobile Association (CSAA) testified that it used credit scoring to qualify otherwise ineligible applicants.  

The Commissioner acknowledged that the DOI had approved a large number of large rate increases over the prior year, with the average being 15%.  Later testimony from department personnel confirmed that the DOI does not audit insurer reserves to confirm that reserves faithfully reflect the actual losses paid in later years.  Reserves taken against future potential losses heavily influence the price of insurance.

According to departmental personnel, multiple requests in a short period of time for rate increases below 7% do not result in a public hearing.  For example, State Farm made five applications for just under 7% between 2001 and 2002.  However, departmental personnel also testified that multiple increases would typically be evaluated by the department as if they were a request for one increase.

In response to questions from the Chair, the Commissioner and his staff made numerous commitments to provide information.  Requests made by the Chair to all witnesses are documented in a special section of this report, Informational Requests. 

Two homeowners testified.  Ms. Doris Calandra made three claims on her home between 2000 and 2002, with total payments from her insurer of about $2,300.  The third claim she considered a "forced" claim because her insurer required that damage be reported as a claim before a contractor could be hired, and she obeyed her contractual obligations. Her insurance was renewed in 2001, the insurer lowered her deductible, and in 2002 she notified the insurer of yet another loss.  The leaking window on her home was fixed and yet she was non-renewed in 2002.  

At this point, the CLUE database lists her with four claims but without a notation that the cause of three of these losses has been remedied.  She now has Lloyds of London as her insurer because no other company would offer her coverage despite her willingness to simply exclude coverage for water damage (the source of damage to her home).

Mr. Alan Phillips lost his wedding ring and made an inquiry to his carrier about whether this loss would be covered.  CLUE now lists this as a "mysterious disappearance" claim, and he was forced to make numerous calls to a large number of carriers in order to obtain insurance.  Under California law, insurers cannot treat inquiries as claims, yet some insurers and their personnel are doing so.  

Jeanne Garde, a realtor from the San Francisco Peninsula, testified about numerous small claims that resulted in homes being stigmatized. While all homes were eventually covered by insurance, escrow closures were delayed and buyers are routinely making offers contingent upon homeowners insurance being available.

Mr. Richard Beedle, a broker from Southern California, confirmed much of the testimony that preceded him.  He stated that characteristics of today’s market are similar the market after the 1994 Northridge earthquake, although he also noted that it's not yet quite as bad as 1994.

The committee heard extensive testimony from Mr. Richard Collier of ChoicePoint, the company that owns the CLUE database.  He stated that: 1)  If a consumer and insurer disagree about whether a claim was made, CLUE doesn't take sides.  Consumers have the right under federal law to explain their perspective in a 100 word statement in the CLUE database;  2)  Few consumers dispute their claims history and all disputes are resolved in favor of the consumer if the insurer doesn't respond to the consumer's complaint.  Staff notes that although the CLUE database may largely contain California records that are undisputed by consumers, it also appears that few California consumers know that CLUE exists.  This may explain why few disputes arise. 

CLUE has a higher volume of claims reported from California than might be expected based upon the insurers who are reporting, and this may or may not be due to a California law that requires that claims be opened by insurers.  California regulations require that inquiries about coverage not be treated as claims.  Some insurers may be failing to make this distinction, and therefore CLUE may contain inquiries that are not claims but are labeled as claims anyway.  

Mr. Collier also briefly explained ChoicePoint's insurance score methodology, and he offered to provide the Chair with a number of pieces of information that might shed further light on the California homeowners market.  The Chair’s requests are noted later in this report.

The California FAIR Plan, represented by Stu Wilkinson, testified that it was open to all homeowners who could prove that they had been refused coverage by three carriers.  Proof must be in writing. FAIR has experienced a significant increase in applications for coverage during the prior 12 months, but the volume is still not as high as after the Northridge earthquake.  This tends to support the view that the problem of access is not yet a crisis.  

In their testimony, most insurers cited increased costs for water damage as a major factor in explaining why homeowners insurance is more expensive and less readily available.  Department staff stated that the use of credit scoring for any reason is not permissible.

All insurers declined to specify their underwriting criteria, claiming trade secret, but the Automobile Club of Southern California (ACSC) sketched out for the committee the general guidelines that it follows when evaluating a homeowner. Several carriers used CLUE, but two others used the A+ database, apparently a CLUE equivalent.  Farmers testified that it removed disputed claims, and State Farm has recently taken the additional step of contacting all of its insureds to verify that claims in their records really were claims.  Different insurers treat claims differently.  While Allstate believes that a claim that was opened but closed without payment should "count" when evaluating a risk, CSAA stated that it doesn't believe that such claims are a good predictor, and therefore doesn't count them. 

The Chair closed the hearing with a request that insurers be part of the solution.  She invited input into how the regulations could be clarified so that policy inquiries are not treated as claims.  She also asked the department to assist in drafting new legislation.
 
Recommendations

1.
Credit scoring:  The Department of Insurance should end credit scoring as an underwriting tool used by any homeowners or automobile insurance carrier. Credit scoring is not permissible for underwriting homeowners or auto insurance in California.  Its illegal use can block access by otherwise qualified consumers to both homeowners and automobile insurance. On average, prices paid by consumers in an artificially constrained market would be expected to increase, and policy features be further reduced, as consumers are forced to "take what they can get."  The department should uphold the law by undertaking a far-reaching investigation into the prevalence of illegal credit scoring.  Significant monetary penalties, already authorized by law, should be levied because the illegal use of credit scoring by an insurer can only be an intentional violation designed to increase profits.  Penalties should be significant so that the expected profits of the illegal acts are denied to insurers violating the law, and so that all insurers are deterred from the future use of credit scoring.  The Legislature should consider formally outlawing the use of credit scoring (or insurance scores) in the offer or pricing of homeowners insurance.

2.
Public notice:  The Department of Insurance should always give notice of a public hearing upon receiving any subsequent application for a rate increase in a single year's time that would, in combination with prior applications, result in an insurer receiving an average increase of 7% or more. The intention of Proposition 103 is to afford the public fair notice to comment on rate applications.  The public was denied its fair notice opportunity during the past year as insurers submitted repeated requests, apparently with the intent to avoid public hearings and opposition.

3.
Audit reserves:  The Department of Insurance should audit the reserves claimed by insurers to determine if they were reasonably estimated.  Excess reserves over time would generally be expected to produce higher rates, and inadequate reserves would generally be expected to produce lower rates, all other things being equal. Unless reserves are audited, a key purpose of Proposition 103, fair prices, is partially defeated.

4.
Access to FAIR:  The Department of Insurance should eliminate the requirement that homeowners produce three letters or other written evidence that a homeowner has been declined in the regular insurance market prior to being able to access the FAIR Plan policy.  One witness testified that agents/brokers were reluctant to write these letters.  Furthermore, FAIR’s coverage is of such limited value to a homeowner, because it doesn’t cover liability exposure, that it can safely be assumed that no homeowner would want the coverage unless they couldn’t get insurance elsewhere.  The requirement of written evidence should be amended so that the homeowners are simply required to report which agents/brokers or insurers turned down the homeowner.  

5.
Examination.  The department should examine companies that FAIR plan applicants repeatedly identify as denying offers of coverage, adjusted for market share.  The department should determine if these companies are unfairly discriminating in their offers of coverage.

6.
Claims vs. inquiries:  The Department of Insurance should use existing regulatory authority to ensure that inquiries about policy coverage are not treated as claims by insurers or agents/brokers.  Several tools exist.  The department could conduct a random sample of policyholder claims during all market conduct exams, contact the consumers, and determine if a claim was really made.  Corrections to the record should be ordered. The department could send written notices to all agents stating that it is a violation of department regulations to characterize an inquiry about coverage as a claim.  The department could send the same written notices to all trade organizations for insurers and agents.  Penalties should be levied if systemic violations are uncovered.  The Legislature should outlaw reporting claims to a centralized database such as CLUE, absent written evidence that a claim was made, or outlaw the use of CLUE data when that data only reflects an inquiry and not a claim. Serious damage can be done to the interests of consumers when false reports of claims are filed with CLUE.

7.
Insurable homes:  The Legislature should change the law so that a California home that is insurable is guaranteed an offer of homeowners insurance from any admitted carrier.  Current California law already goes partially toward this objective:  a policy can't be cancelled except under very limited circumstances.
  Homes play a unique role in family finances and the State's economy.  Without broad access to insurance on fair terms, serious adverse financial consequences can result.

8.
Underwriting guidelines.  Underwriting guidelines should be made public so that consumers know which carriers will offer coverage and on what terms.  Treating underwriting standards as a trade secret gives insurers extraordinary market power to cherry pick the market, create sudden supply problems that will increase prices, and generally leads consumers to become frustrated by the game of "hide the pea" as they try to identify carriers that will offer coverage.  If this recommendation is adopted in combination with recommendation #7, underwriting guidelines will become simpler, transparent to the marketplace, and consumer bargaining power will significantly increase because consumers will be able to easily shop the market and compare prices and features of policies.
9.
Consumers.  Consumers should avoid making claims for damage caused because a home was not maintained.  Generally speaking, homeowners insurance is intended to cover losses that are accidental in nature, not maintenance repairs that should be done in the ordinary course of home ownership. Consumers should shop aggressively several months in advance of policy renewal in order to locate alternative sources of coverage.  Approximately 130 carriers offer coverage in California.  Information is available through numerous websites and other resources, as explained starting on page 74 of this report.

  
    Informational Requests

1.
Commissioner Low:  The DOI will help consumers get erroneous data in the CLUE database removed. 

2.
Commissioner Low:  The case, cited in the hearing, of a 90 year old widow whose helpful neighbor created erroneous data in the CLUE database would be reviewed by the DOI. 

3.
Commissioner Low:  The DOI would provide the committee staff with information about the increases in premiums requested by Farmers. 

4.
Commissioner Low:   The DOI will let the Chair know within two days of the hearing if it will be doing any examinations of Farmers Insurance, based upon the Texas settlement.  

5.
 Mr. Cignarale, DOI:  DOI will provide information about the number of claims filed for water damage in recent time periods and the link, if any, to current premiums.

6.
Mr. Cignarale, DOI:  Agreed to provide CLUE with additional requests in order to further understand trends in California losses. 

7.
Mr. McClaren, DOI:  Agreed to determine if the DOI could develop “clues” to help consumers identify the impact of how each carrier treats making a claim. To the degree these rules are within public documents, the DOI may be able to assemble the information for the public.

8.
Mr. Collier, ChoicePoint:   Agreed to help get the Chair's CLUE datafile, given that the web-based system had repeatedly refused to process the request.

9.
Mr. Collier, ChoicePoint:  Offered to work with one of the consumer witnesses to ensure that any company that has previously received the consumer's file would receive the consumer’s 100 word statement. 

10.
Mr. Collier, ChoicePoint:   Agreed to provide the committee with a report of the number of closed/no pay claims in the California database.  

11.
Mr. Collier, ChoicePoint:  Agreed to provide the committee with information on the number of closed California water damage claims that are under $1,000 in payment.

12.
Mr. Collier, ChoicePoint:  Agreed to check with his legal counsel to determine if he could divulge his insurer customers in California.

13.
Mr. Collier, ChoicePoint:  Promised to “seek additional advice” about whether CLUE has an obligation, under California law, to ensure that insurers are in compliance with California law when using the CLUE report. 

14.
Mr. Collier, ChoicePoint:  Promised to send the insurance score model to the committee in advance of a hearing on the model, and to explain it to the committee.  The models vary between auto and homeowners insurance.

15.
Mr. Collier, ChoicePoint:  Promised to get the committee an "executive contact" so that consumers who complain to the committee may use that contact to correct problems in the CLUE database.  He also offered to investigate Ms. Calandra's complaint that the CLUE database reported a claim on the home that was made prior to her ownership.
16.
Insurers, generally:  Were asked by the Chair to provide the committee with a letter about how much each company lost in the stock market.

17.
Committee staff:  Committee staff will work with the DOI to see if the “claim” made by Mr. Phillips can be removed from the CLUE database. 

18.
Mr. Richards, CSAA:   Agreed to find out how CSAA handles disputed entries in the ChoicePoint database.  

  Summary of Transcript 

The transcript for this hearing was quite lengthy.  Therefore, this summary was developed to help readers easily understand the testimony that was given.  A proofed copy of the transcript is available at the Senate Insurance Committee’s web site, under the publications link.
 

The first witness was Insurance Commissioner (Commissioner) Harry Low.  He made the following points:

1)
Of all lines of insurance, none has experienced the changes that have occurred in homeowners insurance in the past few months; 

2)
There are still 73 companies writing new homeowners business, and 62 writing renewals.  FAIR is also available;

3)
While Proposition 103 governs auto insurance through mandatory factors and specific rules, it governs homeowners insurance under a much more general standard that rates may not be “unfairly discriminatory”;  

4)
For nearly a decade, consumers enjoyed the benefits of a strong economy, including low rates as insurers focused on gaining market share and recouping earnings through investments;

5)
The market “tightened” in the first quarter of 2001, and in the second quarter of 2001the department began to see requests for rate increases and exclusions from coverage.  During the recessions of the late 1980’s and early 1990’s, similar things occurred.  The terrorist attack of September 11th accelerated the trend;

6)
Under Proposition 103, insurers must get approval for rate changes based upon loss data submitted to the department.  The information submitted must be “verifiable, and based upon insured losses in California.”  

7)
Insurers state that water claims are driving premiums higher.  The department is currently reviewing the data submitted by insurers to confirm that water claims are driving premiums higher.  The data will be available and the report will probably come out in 2003;

8)
An additional complication in the current homeowners insurance market is the role of underwriting guidelines. There is an issue as to whether these guidelines are public documents.  Insurers say these are privileged and trade secrets, and that public disclosure would compromise their ability to compete. The department’s practice is to recognize that privilege exists, but this may change depending upon the ruling in a related case before the California Supreme Court. This case involves State Farm and its claim of privilege about the sales of its auto insurance policies, categorized by zip code.

9)
There’s been a four-fold increase in consumer complaints regarding homeowners insurance.  The most common consumer complaint is refusal of an offer of initial insurance and non-renewal. CLUE, a database of reported claims, was the source of most of the denials. Some insurers are using this database as an underwriting tool.  The Commissioner noted that although CLUE may serve a legitimate role, it appears to be a cornerstone of underwriting, making underwriting “mechanized.” 

The Commissioner expressed concern that the CLUE database has “many of the infirmities of a credit report” and that many consumers don’t know that it exits or that it can be corrected.  It’s generally outside the state regulatory scheme and it largely operates without the knowledge of policyholders, even though federal law requires that consumers be informed when an adverse action against them is taken based upon CLUE.

10)
What can we do to correct the problem and improve the overall state of the homeowners market?  He believes that we must proceed cautiously.  We still need more data about underwriting.  There are some regulatory options to protect consumers.  He’s instructed his staff to research CLUE and to assess regulatory options.  Consumers should be properly informed.  Premium increases granted by the department over the past year were based upon verified company data.  The data regulation staff has an average of 20 years experience to verify the data. An average of 55% of the increases were withdrawn, denied or approved with a lower rate than requested.  He expects that the hard market will soften later.

11)
How is it that some customers experience double or triple rate increases?  The average rate increase this year is approximately 15%.  However, pricing for individual homeowners is based upon a variety of variables such as age of home, type of construction, claim activity, etc.  The department is investigating a number of cases where the rate doubled or tripled where the evidence isn’t obvious about why this would happen.  

12)
CDI hotline officers fielded 500,000 calls last year and referred many to market conduct for investigation.  As a result, the department recovered $32 million for consumers last year.  It succeeded in getting insurance reinstated for a number of policyholders.  

13)
Another concern is about the use of credit scoring by insurers.  Insurers haven’t met their burden of proof that the use of credit scoring is related to the risk of loss.  Insurers haven’t proven that the use of credit scores won’t promote inequities contributing to the non-availability of insurance. 

14)
The insurance industry should do a better job of communicating with consumers. Insurers tell consumers not to make claims for maintenance and only for catastrophic loss.  The insurers have many advantages relative to consumers.  The department will advocate for appropriate consumer protections.

Committee members made several points. Senator Johnson questioned the trend in complaints. Department personnel clarified that 500,000 calls to the hotline were broke down roughly as follows:

1.  Most were inquiries;

2.  45,000 resulted in written consumers complaints;

3.  8,000 of these 45,000 are homeowners complaints;

4.  There are 8 million homeowners policies in the market;

5.  Last year, the department had 300 complaints about non-renewal, cancellations; refusal to insure, surcharges, and misquotes involving homeowners insurance. This year, there were about 1,283.  The four-fold increase is based upon this trend, with many of the complaints occurring in the last three months.


6.  468 of this year’s complaints are about non-renewals.

Senator Johnson asked if some percentage of the 1,200 were resolved by clearing up ambiguity or confusion with the company.  The department confirmed that this happens.  Senator Johnson stated that the numbers in the Commissioner’s original presentation were somewhat misleading because the actual numbers translate into 8 million policies, out of which 1,200 had complaints and even a percentage of those were resolved.  He concluded that there might be a problem but it didn’t seem like it was a crisis, and he later allowed that the 1,200 were not all that existed.  Some number of persons never called the department.  

Senator Johnson wanted to understand the role of CLUE in the renewal process, when an existing policyholder is denied renewal. Tony Cignarale stated that the CLUE database was of use to a company upon a new application.  However, there was no statement from Mr. Cignarale that the database was of use to a carrier considering renewal of an existing policyholder.

Senator Johnson wanted to know if there is a relationship between those who filed an earlier claim and the probability of filing a new claim.  Mr. Cignarale’s response indicated that, in the words of Senator Johnson, the department dealt with this question through an industry-wide, generic kind of analysis. Commissioner Low clarified that the department was doing an industry-wide analysis on the issue of mold, water claims and losses, and the predictive capability of existing mold and water damage claims.  

The Chair wanted to know if there is a crisis.  Commissioner Low stated that he couldn’t answer the question until he examines the data.  Anecdotes exist.  He conceded that there is a problem.  The Chair noted that the committee had received 70 complaints in about six weeks.

The Chair indicated that different insurers were dealing with the law in different ways.  For example, one company took claims off the CLUE database when there was an objection from a consumer.  On the other hand, T. Flagg of Tiburon had a 90 year old cousin who was non-renewed after a few losses reported while a neighbor was taking care of the property.  The insurer didn’t pay a dime and refused to remove the data from the CLUE database.  

The Chair asked if the department would help consumers get data removed from CLUE when it was data related strictly to an inquiry.  The Commissioner committed to helping consumers get data removed, including levying penalties if necessary.  Department personnel stated that there may be cases under review in the legal branch over this issue. The Chair insisted that insurers should remove the data if it’s only an inquiry.  Senator Johnson agreed, although he believed that the Commissioner should be held to the same standard about data accuracy.  The Commissioner agreed to examine the case of the 90 year old widow, and any others brought to the attention of the department.

The Chair raised the issue of a homeowners score.  The Commissioner restated that the department does not permit the use of credit scores or homeowner’s scores as an underwriting tool. The Commissioner expressed concerns that the scores are not predictive and that they may be unfairly discriminatory as a matter of broad social policy.  The Commissioner agreed that the calculation of the score is secret. To date, the Commissioner has no direct challenge to the department’s position that insurers can’t use credit scores.  The department tells insurers that they can’t use the scores.  It will issue a cease and desist order if the scores are used, and then move to litigation.

The committee then moved on to the rules governing public hearings on rate increases.  Proposition 103 requires the department to hold a public hearing on a timely-filed consumer request for a hearing, if the application is for 7% or more, according to Mr. Reed McClarren, an attorney with the department. Rates must reflect loss experience.  If a requested increase is under 7%, no public hearing is required unless the Commissioner believes that there’s a problem with the application.  Consumers can request such a hearing, but it can also be denied by the Commissioner.

If the department calls a hearing on its own, it’s because the department has concluded that some aspect of the rate application is not justified. It is the insurer’s burden to affirmatively verify that the requested rate change is justified. If the department initially determines that an increase is justified, but it gets a consumer complaint about the increase, the hearing would be the result of whatever issues the intervenor or requester raised, and the hearing would be held before an administrative law judge. 

Farmers was granted numerous rate increases totaling 39% over 13 months.  The department stated that it wasn’t appropriate to add all the increases together because the indicated percentages may refer to components of coverage, or discounts in the filed rate plan, rather than to the overall premium impact of the proposed change.  The Chair requested that the committee be provided details.  The department agreed to do so.  The Chair said that cherry picking could occur after the rates have been increased. The Commissioner agreed that this could happen.  

The Chair asked if the Commissioner had a comment about the plan of one carrier to refuse to cover a home over 30 years of age. He indicated that he had no knowledge of such a carrier.  When asked if a carrier could do this, the Commissioner indicated that it would depend upon how valid the underwriting guidelines were as an indicator of loss.  

The department confirmed that it is aware of a Texas settlement with Farmers, but hadn’t decided if it would do anything relative to the settlement.  The department will evaluate it.  The department agreed to let the Chair know within 48 hours of the hearing if it will be examining Farmers.

The Chair wanted to know if the Commissioner would support a mandate to offer homeowners insurance.  He said that it would be complex and difficult to set the definition.  He noted that there are no regulatory assisting agencies, such as the Department of Motor Vehicles with its databases, to help enforce a mandatory offer.  He said that it doesn’t mean that we can’t have a law that mandates an offer, but he said it was complex.  

Staff asked Ms. Maureen Mason of the department about public hearings.  A hypothetical was posed in which Ms. Mason was asked if the department would call a hearing if it received three applications, one per day over three consecutive days, leading to a base rate change in excess of 7%. Ms. Mason stated that the department would not interpret such a sequence of events as requiring a public hearing, although it would interpret the three applications as being one and analyze them as such when they are closely spaced in times.  Each application must also be analyzed independently. It is a judgment call as to when applications are closely spaced.

Senator Johnson indicated that homeowner’s scores were “disturbing.”  A credit report is either accurate or not, he noted, but nobody “knows what it means” and “it’s like they go out and consult the entrails of a chicken or something…”  He expressed his hope that the committee look at that issue in more detail.  His concern is not so much that they are used, but rather that the consumer has no idea how they are being judged.

The Chair read a letter from Insurance Commissioner elect John Garamendi expressing his regret that he could not attend the hearing.  He was in Washington attending meetings on the insurance industry.  He pledged to use the power of the department to initiate a robust effort to get data.  He also said that the department would regulate the use of CLUE and the use of credit scoring.  He also pledged to work closely with the committee regarding homeowner’s insurance issues.  

Testifying next were Doris Calandra and Alan Phillips, two homeowners who experienced problems obtaining homeowners insurance.  Both cases illustrate problems that consumers have with the CLUE database, and the characterization of coverage inquiries as claims.

Ms. Calandra testified that she moved into her home in December 2000.  In January 2001, her young son flushed the upstairs toilet, it overflowed, and this caused flooding downstairs.  There was a claim, the insurer covered it and paid about $1,500. There was a second claim in January 2001, this one due to a defective roof and related water damage. The insurer paid $529.  In total, the insurer paid about $2,000 for these two repairs.  They were renewed in October 2001, and the deductible was lowered by the insurer to $250.  In January 2002, there was another storm and there was serious water pooling in the garage.  The carrier required the Calandra’s to file a claim before seeking an independent contractor to solve a problem.  The Calandra’s consider this to be a “forced claim” and the company paid $313.  Next, the carpet in the living room was squishy, also in January 2002.  They were forced to notify the insurer. They said that they didn’t want to make a claim.

The Calandra’s had homeowners or auto insurance with the insurance company for 27 years.  On a previous home, they had water damage in the early 1990’s, and the insurer paid less than $1,500.  On the current home, the Calandra’s paid $2,800 in premiums and received $2,300.  

In October 2002, the Calandra’s were non-renewed.  They offered to waive all claims based upon previous water damage.  She shopped through three independent agent/brokers and attempted to go to the FAIR plan.  The FAIR plan doesn’t automatically cover Yolo county, and thus she was required to provide three letters in writing saying that insurers are not willing to provide coverage.  

She subsequently learned that she, and her home, were in the CLUE database.  For example, her long-time carrier found a claim on her home made prior to her ownership.  She received a CLUE report from the existing carrier.  She filed a protest, but despite federal law requiring that her protest be given to other carriers, it wasn’t.  She ultimately selected Lloyd’s of London after receiving an offer of $1,800 for one year, with no water damage coverage under the policy in perpetuity.      

Ms. Calandra noted that she felt as if she were wearing the “Scarlet U of the uninsured” and that the house has the “red cross of the black plague” on it.  If she wanted to sell the house, she can’t because it isn’t insurable.  No one can tell her how long the house is in the database, and when its history expires.  Ms. Calandra recommended that insurers be required to give consumers notice about the impact of making claims and about the impact of being labeled in CLUE. 

The Chair suggested that perhaps California law should be restructured to create a basic fire policy with a mandated offer, but then allow additions to the basic policy.  All insurers would have to offer all homeowners the basic policy.

Senator Johnson wanted to know if there were statutory limits on the amount of a deductible.  Staff responded that it knew of no statutory limits, but that lenders had their own limits based upon requirements in the resale market.

The next witness was retired police officer Alan Phillips. Earlier in the year, Mr. Phillips lost his wedding ring.  He made an inquiry with his insurer about whether the ring would be covered.  It was filed as a claim under the homeowner’s policy.  The coverage category proposed for the ring was “mysterious disappearance.”  In his own mind, he was making a coverage inquiry.  He testified that he had no knowledge of making a claim.  He never received any money for the “claim.”  

He wasn’t formally notified that the ring was declined as a covered item until November 29, 2002.  He hasn’t received an offer of renewal of his homeowners insurance, but he went shopping for both homeowners and auto insurance when his auto premium increased.

He received an offer of auto and homeowners insurance from a large carrier.  Shortly after paying his premium, his homeowners insurance was canceled.  He wasn’t told specifically why he was canceled, except to say that it was due to “Rule 13.”  No one present at the hearing could explain Rule 13.

He went to several agents and brokers.  He finally located both homeowners and auto through a new carrier, at a higher price, with an increased deductible.  He is paying almost double what he was paying, and he has coverage for half of what he had before.  The CLUE report indicates that he made a claim, and that it’s going to be with him and his property for at least three year.  He’s been refused by several carriers because of the information in the CLUE database.  

He noted that he felt like he’s “a minor leaguer, playing in a major league game, in which the rules are changed at a moment’s notice, and not being able to follow this particular game, I’ve lost and I’m being penalized and I think I’m being penalized very severely, only because of the fact that I do not know how this particular industry operates.”  The Chair indicated that the committee would submit this case to the department, and make sure the CLUE database has his mysterious disappearance claim removed.

The next witness was Jeanne Garde, an agent/broker with Re/Max, San Carlos, speaking for the San Mateo County Association of Realtors.  She listed the following instances of homeowners insurance affecting buyers and sellers:

1)  A homeowner in Pacifica filed a $115 claim for water intrusion to her property.  Three years later she applied for insurance on her new property and was denied coverage because of the prior claim.  Three major carriers denied her.  She ultimately paid twice as much for coverage from a lower-rated carrier;

2)  A purchaser in Half Moon Bay discovered that a prior owner had filed a claim for roof damage during a windstorm.  The insurance carrier with whom the buyer had insurance refused to cover the new property. The buyer had to purchase less coverage at a higher price from a lower-rated carrier.  It will be three years from the date of the roof claim before the new owner can get coverage from his/her prior insurance company;

3)  In San Bruno, an investor owned several rental properties on which she made several routine claims.  When she purchased her own new home, she was denied coverage on the residence, and she was told that it was because of the claims on the rental properties;

4)  In San Carlos, a buyer was denied homeowners insurance from his carrier of 40 years because the seller had made a claim for a lost finger ring and a fallen tree;

5)  In Millbrae, a buyer was denied coverage because they had previously been a victim of a home invasion robbery;

6)  In Belmont, a buyer was denied coverage from a major carrier because of a $3,100 claim made two years earlier;

7)  Both the buyer, who had made an inconsequential claim for a personal property loss, and the seller, who had made a non-water-related claim two years prior to the transaction, were denied coverage from four different carriers;  

Using the $115 claim as an example, the Chair asked Mr. Cignarale whether denying future coverage for such a claim was reasonable.  He responded that it was not.  

Mr. Cignarale also noted that the department is now putting the onus on the insurer to demonstrate that a claim has a relationship to a future risk of loss.  If not, the department would seek to have the policy renewed.  The Chair asked how long it would take to get a policy renewed, and asked if it would take up to six months to determine if the carrier was wrong to deny renewal.  Mr. Cignarale stated that it might take 30 to 60 days, and that this didn’t help consumers.  The Chair stated that a way must be developed to get faster relief for consumers non-renewed for non-loss-related reasons.

He further stated that the department was looking at whether consumers should be informed about the ramifications of filing a claim.  The Chair stated that this is a “slippery slope” because people will be dissuaded from reasonably relying upon their policies.  The insurers will have reduced costs and still seek rate increases.

Mr. Cignarale stated that an effort should be made to clarify the claims that are predictive of loss.  Staff asked if it would be appropriate to limit the use of CLUE to those claims that are suspected fraudulent claims, since these claims are predictive of future loss.  Mr. Cignarale agreed that this would be one form of predictive claim, but he didn’t state an opinion about whether it would be appropriate to limit insurers as suggested.

Jeanne Garde continued her testimony, noting that realtors are increasingly explaining homeowners insurance to both buyers and sellers, and the pitfalls of making claims or inquiries about claims.  Claims or inquiries may dramatically impact their ability to obtain insurance.  She recommended that the insurance industry make full disclosure about the CLUE database, including the actual length of time the claim remains active in the database (3 years vs. 5 years), the fact that inquiries result in a “claim” appearing in the database, the weight of each type of claim, how insurers are using credit scores to evaluate potential insureds, and how other relevant information is used by the insurance industry.  

Ms. Garde testified that homeowners would rather pay a higher price for insurance that wouldn’t result in insureds being “blackballed.”  The California Association of Realtors will convene a task force after January 1st to evaluate the impact of insurance on the home market.

Richard Beedle testified next.  He is an independent agent who specializes in property/casualty insurance, and he has a large brokerage in Southern California. He represented the Coalition of California Insurance Professionals.  He confirmed that much of the testimony that preceded him matched his experience.  He noted that there’s been a significant increase in premiums during the past year.  He also noted that condominium insurance has increased, and particularly for those with a history of prior claims.  

In addition, the admitted carrier market for subcontractors or general contractors has virtually vanished.  He stated that all of these characteristics of today’s market are similar to those after the 1994 Northridge earthquake.  In the first few weeks after Northridge, there was a similar “nervousness.”  He didn’t feel that there was a “crisis,” yet, but thought that a crisis was “close.”  Large companies have reduced their capacity or will only take care of existing clients.  Many companies writing new business have implemented stringent new criteria.  

He testified that it is critical for companies to have all the tools needed to underwrite a risk.  He believed that CLUE was essential to underwrite a risk.  He stated that perhaps the use of CLUE could be modified, but that taking away CLUE would cause carriers to be in a “tougher position.”  He also felt that the CLUE report played the same role in homeowners insurance as the DMV report for an auto insurance policy.  He felt that reducing the ability to use a tool, such as CLUE, was going to cause insurers to drop out.

He testified that soaring claims costs are the major cause of increased premiums.  It's his understanding that in 1997, the typical water damage claim was settled for about $2,000.  Now, the cost is about $5,000.  It you don't treat the claims cost as the major problem, you're treating the symptoms rather than the disease.  There's a superheated homeowners market where the homes are being sold frequently, and simultaneously inflation in the construction industry is high.  

In response to a question from the Chair, Mr. Cignarale promised to provide information about the number of claims filed for water damage in recent time periods and the link, if any, to current premiums.

Testifying next was Mr. Richard Collier, Vice-President of Marketing and Sales, ChoicePoint.  Joining him was Jeffrey Skelton, Vice-President of Legislative Affairs.  

Mr. Collier's testimony included the following points:

1. 
ChoicePoint has 5,000 employees nationwide, and was formed in 1997 from a spin-off of Equifax. Although a relatively new company, the business itself started in 1898.  ChoicePoint is independent of any reporting agency, including Equifax, and doesn't own any of its own credit data.  

2.
The CLUE property database started in 1992, and the auto database was started in 1987.  Carriers pool five years of paid and open claims, and provide monthly updates to the database, to describe the ongoing status of claims.  Claims remain on the database for five years and then "roll off."  Claims that are older than that, and that are known to the carrier, are probably claims noted in the carrier's own database.  CLUE places these older claims into a vault that is accessible only for legal purposes.     

3.
600 companies in all 50 states and the District of Columbia contribute records to CLUE property, and it has 40 million claims in the database related to personal property only. 

4.
ChoicePoint is regulated by the Fair Credit Reporting Act (FCRA).  States have individual laws that are more stringent than federal law.  New York requires that a person be given written notice that a consumer report is being pulled on them, and Colorado is similar.  Federal law provides that the consumer may have access to the file for a fee of $9, although California law specified $8 by mail.
  

5.
CLUE's database consists of claims, whether paid or unpaid. According to CLUE, California law specifies that insurers must make claims and therefore more are reported for California than might otherwise be the case. The Chair noted that the law also says that a claim must not be opened if the policyholder is only making an inquiry about coverage.

6.
Consumers may dispute a claim and if the insurer agrees to remove the claim or fails to respond, the claim is "blocked."  If the insurer and consumer disagree, the FCRA allows the consumer to place a 100 word statement into the CLUE report.

7.
CLUE scanned its database in January 2002, and it had 2,960,000 California homeowners claims. 1,700,000 (57.4%) were water damage claims.  Of the 40 million claims in the national database, only 37.7% are water damage claims.  In short, there's 60% more reported water damage claims from California than nationally.  

The Chair pointed out that there could be many claims in the database which are just inquiries, and many could be claims closed without payment. In later testimony, Mr. Collier noted that CLUE reports data by insurers and not by each insurer in each state.  Taken together, it appears that the value of CLUE's database in providing a picture of California claims is unclear.  Because CLUE doesn't track claims by carrier by state it cannot state, for example, that 95% (or any percentage) of California homeowners claims are being reported .  Some insurers may, for example, be reporting all homeowners claims in New York but not be reporting California claims.  Furthermore, at least some of the claims reported from California may be mere inquiries about coverage.

8.
ChoicePoint agreed to:

a.
Provide the committee with a report of the number of closed/no pay claims are in the California database;

b.
Provide the committee with information on the number of closed California water damage claims that are under $1,000 in payment;

c.
Provide CLUE with additional requests in order to further understand trends in California losses;

9.
The Chair asked why an "opt out" box would exist at the CLUE site if CLUE isn't used for marketing purposes.  Mr. Collier responded, in brief, that ChoicePoint owns marketing units governed by the opt out rule, and that ChoicePoint provides the box at the CLUE site to remain in compliance with federal law.
 


10.
Mr. Collier was unable to answer technical questions about how an insurance score is calculated.  He noted that it is the product of a statistical model comparing millions of claim histories against physical attributes inside the credit report of an individual.  It's designed to estimate over ten deciles the probability of a person to be more or less likely to file a claim over the next 12 months.  It's a predictor of probability in the next twelve months.  The Chair noted that the score couldn't be used for either homeowners or auto in California.  He noted her comment.  He couldn't comment about whether any carrier admitted in California was using the score for homeowners or auto.  A carrier may have a right to the report under federal law but would also have an obligation to comply with State law.  He was unable to answer whether CLUE has an obligation, under California law, to ensure that insurers are in compliance with California law when using the CLUE report.  He promised to "seek additional advice."


11.
He noted that CLUE has fully disclosed the CLUE methodology to the DOI and hasn't received a "positive answer" from the department.  CLUE promised to send the model to the committee in advance of a hearing on the model, and to explain it to the committee.  The models vary between auto and homeowners insurance.

12.
Loss ratios on scores under 500 (1-900 scale) are about 140%.  Scores from 500-650 are considered "standard," 650 to 750 are "above average" or "the lower range of preferred," 750 and above are considered "ultra preferred."  This varies by carrier.


13.
In response to a clarifying question from staff, Mr. Collier noted that there's a disproportionate number of "closed, no pay" claims from California.  For example, 1/10 of 1% may be of this type, nationally, but perhaps 1% from California.  Furthermore, CLUE doesn't decide if a claim was in fact an inquiry or a claim without payment.  Staff noted, and Mr. Collier agreed, that under FCRA, CLUE has an obligation to conduct a reasonable re-investigation of the dispute.  Staff suggested that the obligations of CLUE in the event of a "he said, she said dispute" under case law are greater than simply offering the mandatory 100 word statement. Staff further suggested that CLUE may wish to review case law on the subject of a reasonable reinvestigation.


14.
Mr. Collier promised to get the committee an "executive contact" so that consumers who complain to the committee may use that contact to correct problems in the CLUE database.  He also offered to investigate Ms. Calandra's complaint that the CLUE database reported a claim on the home that was made prior to her ownership.  Mr. Collier speculated that her carrier probably made an inquiry at the original time that it offered her coverage on the home, and kept the information for later renewals, but that otherwise the CLUE database isn't used for renewals because carriers already have the claims history in their own files, and the charges for use of the CLUE database (based upon volume), would skyrocket.  Hence, customers don't want to pay the expense of knowing what they already know.  

15.
Under federal law, a carrier may not access a CLUE report to obtain marketing information.  Thus, a company that has covered a person’s home may not access that same person's auto loss history through CLUE, strictly to solicit the person for auto insurance.  If the person applies, then CLUE may be accessed.

16.
In California, CLUE will sell approximately 1.2 million reports.  Of that, 360,000 will have one or more claims on it-  30%.  Of the 1.2 million, 100% are to the industry.  So far, fewer than 100 California consumers have bought a CLUE report in 2002.  The CLUE history is available on a home to a seller.  The database is available to contributing insurers or a consumer.


Mr. Stu Wilkinson, President and General Manager of the California FAIR plan, testified next.  He made the following points:


1.
FAIR is a mandatory association of all companies writing property/casualty insurance in California, and each company participates according to its percentage of business written in California.  FAIR currently offers policies in all counties of California, although in most the consumer must provide written evidence that s/he must be refused coverage by at least three carriers.  Mr. Wilkinson noted that the requirement of written evidence was imposed by the DOI after the Northridge earthquake.  This requirement would have to be changed by the DOI.  He doesn't know of anyone who went without insurance because of a lack of three declination letters.  Companies have to send a letter saying that they won't write coverage.  FAIR is only allowed to accept insurer letters, not agent letters;  


2.
FAIR operates on a statewide basis, and the coverage is for fire, extended coverage, and vandalism/malicious damage.  Extended coverage is windstorm, hail, falling objects, riot, explosion and smoke.  Most policies cover theft and liability, but not a FAIR policy.  It covers water damage if it results from a named-peril- i.e. a windstorm lifts a shingle and the water seeps into the home.  However, a FAIR policy doesn't cover leaky pipes;


3.
FAIR received approximately 1,750 applications per week, on average, over the prior two months.  Since June, the volume grew, and in October/November volume remained steady. FAIR now has a net growth of 800 to 1000 policies per month.  Out of applications received in 2002, 50% ultimately became policyholders, but this figure and the percentage renewing coverage have been increasing slightly in recent months;


4.
In June 2002, FAIR received approval for an 11% rate reduction.  The rate is predicated on the extent of fire protection in a given area and in light of the risk of fire based upon characteristics of the property/land around the home;


5.
The average property insured is $190,000 and the average premium is $313 per year.  The FAIR plan will issue a policy for up to $1.5 million in covered value of the property.  The average cost per $1000 of coverage is $1.65 per $1000.  $2,500 per year is therefore the top premium.  FAIR currently has about 1.7% of the homeowners market-- about 175,000 policies.  It's not desirable to have an expanding residual market, in his judgment;


6.
He did not believe that there is a crisis in the homeowners insurance market.  He characterized it as a “tightening up” of the market.  Anecdotally, everyone gets insurance, so it’s hard to conclude that it’s not available.  He also noted that he wasn’t speaking on behalf of the FAIR plan;

The next witnesses were Norma Garcia, Consumers Union (CU), Amy Bach, Executive Director of United Policyholders, and Doug Heller, the Foundation for Taxpayers and Consumers Rights;


Ms. Garcia, on behalf of CU, testified that:

1.
New and existing homeowners are experiencing problems, as indicated by three to four calls from consumers per week in its San Francisco office. State Farm isn’t writing new customers, homeowners with a past claims history are being non-renewed, insurers are refusing to write on a property with a claims history, and new homeowners are having a difficult time finding insurance;

2.
CSAA told a policyholder that prices were going up because overall prices are increasing and because CSAA has increased its rates only twice in 13 years.  This is asking consumers to “bail out” insurers and consumers had nothing to do with making the decisions that caused the problems;

3.
CU recommends an immediate moratorium on cancellations due to claims except in cases of fraud, and a ban on refusing to write on a property with a prior claim if the problem causing the claim has been remedied.  Inquiries shouldn’t cause denials of coverage;

4.
CU also asked that all states ban the use of credit scoring in the setting of rates or in underwriting.  


Amy Bach of United Policyholders testified next.  She stated that:

1.
In the judgment of United Policyholders, there is no crisis in homeowners insurance.  It’s a “disturbance” in the market but not a crisis;  

2.
Agents and brokers are able to place customers with lesser-known but nonetheless sound carriers.  This frees up the market;  

3.
The Legislature should find the data on water damage and mold claims;

4.
“Swiss cheese” coverage is a major issue because consumers are not getting good coverage;  

5.
There’s a trend in using claims as a profit center.  There’s a major push to reduce claims payments by discouraging consumers from filing claims;  

6.
Underwriting criteria are “random,” and while they would stop short of supporting a “take all comers” rule for homeowners insurance, United Policyholders would support new law or regulations that made underwriting criteria relate to the risk of loss;

Mr. Doug Heller, Senior Consumer Advocate, Foundation for Taxpayer and Consumer Rights, testified that:

1.
While insurers point the finger at consumers, the explanation of the problem is that the industry’s investments became more and more volatile, and now stockholdings are increasingly part of their capital.  Nationwide increased its stockholdings between 1994 and 2001 from 25% of its portfolio to 46%. Liberty Mutual went from 10% to 42%.  In 2001, Fireman’s Fund lost $40 million on WorldCom, while Allstate lost $20 million on WorldCom and $23 million on Tyco.  They invested in a “…Who’s Who of corporate crime and lost their shirts,” he asserted.

2.
The industry uses the “opportunity and misdirection” of mold and litigation and terrorism to divert attention from the investment losses.  

3.
While insurers argue that claims and litigation drive up premiums, loss ratios aren’t up significantly.  Between 57 and 62 cents are being paid out, but that’s about the same as before.  Defense costs remain about 4 to 5 cents per dollar collected.  Loss reserves have exploded, however.  Loss reserves increased by $300 million in 2001.  That’s the industry saying that it’s going to hold aside policyholder money, and say that it must be paid for in higher premiums.

In response to a question from the Chair, Ms. Maureen Mason of the Department of Insurance testified that the DOI reviews insurer reserves. She stated that the DOI doesn’t accept the insurer’s assertion for purposes of the DOI’s analysis. However, the DOI has been given claims information that shows a dramatic increase in claims, including water damage claims.  When asked by the Chair if the DOI ever goes back to determine if the claims anticipated and reserved against actually materialize, Ms. Mason stated that it does not.  The DOI has aggregate data in the filing data, and it does not have specific claims in the filing data.  While the companies are required to submit the information under penalty of perjury, the DOI doesn’t audit the aggregate data.  

Mr. Heller continued by noting that:

4.
Establishing two types of homeowners coverage is bad public policy because although lenders are satisfied with the inadequate coverage, homeowners need broader coverage to protect themselves;

5.
A take all comers rule for homeowners insurance could be created, in effect. Current law already specifies that cancellation cannot occur unless the consumer has committed fraud, failed to pay or the home is uninsurable. This should be the standard for an offer of new or renewed coverage;

6.
 The DOI should have the right to turn down underwriting rules that are unacceptable;

7.
Credit scoring is the “new redlining,” a way to get away from race-based criteria and zip code criteria.  If you get a payday loan and pay back the loan promptly, it’s not reported to Equifax or included in the score;

The Chair inquired about why a more limited policy wouldn’t be appropriate.  Mr. Heller recommended fighting against minimal policies because these don’t fit the needs of consumers. He also noted that California law doesn’t require reports to CLUE.  Perhaps the solution would be to prohibit reports to CLUE, other than suspected fraudulent claims.

Insurers testified next.  They were asked by the Chair if they agreed with the following statement:

“People that are very careful with the way they manage their credit are probably the type of people that are careful in how they drive their car, maintain their car, and in how they maintain their home.”


Ms. Karen Featherstone of the Automobile Club of Southern California indicated that she did.  

Delia Chilgren, Allstate Insurance, agreed with the statement but also noted that the reference to automobile is not relevant to California since the statement doesn’t cover an approved auto rating factor.  

Jeff Sauls, Farmers Insurance, noted that the statement is an accurate statement for its practices outside California, but not in California where Farmers doesn’t use credit scoring for any of its lines of insurance.  

Mr. Gene Livingston, representing State Farm, noted that State Farm doesn’t use credit scoring for its products in California.

Mr. John Richmond of CSAA noted that CSAA doesn’t use credit scoring either.  As a philosophical statement, however, he agreed with it. In later testimony, he commented that credit scoring is used to favor an applicant if CSAA was otherwise going to decline to offer coverage.

The Chair stated that the statement illustrates that the industry is quite willing to use credit scoring.  The Chair asked each insurer, specifically, if it used a credit score, an insurance score or any form of an insurance score to determine whether or not to offer homeowners insurance.  The insurers responded as follows:

Tim Chang, Automobile Club of Southern California (ACSC):  No.

Delia Chilgren, Allstate:  Allstate uses both CLUE and financial stability in underwriting homeowners in this state because they have a relationship to the risk of loss. Allstate has been providing the information to the DOI, that the material is under review, and Allstate is using the information.  The Chair restated that the Insurance Commissioner doesn’t allow the use of credit scoring.  

She also noted that the Insurance Commissioner indicated that he would issue a cease and desist order.  Mr. Reed McClaren, Department of Insurance, confirmed that the Chair’s statement was correct.  He also noted that the DOI has already filed a pending notice of noncompliance against Allstate, charging the company with the inappropriate use of credit scoring.  

When asked by the Chair what else the department would do, given the continued use of credit scoring by Allstate, Mr. McClaren stated that the DOI would continue to prosecute the notice of noncompliance.  In general, with this notice, it doesn’t have the ability to order immediate discontinuance, but the DOI does have the ability to order restitution, financial penalties, etc. The process was ongoing at the time of this hearing.

Mr. Jeff Sauls:  Farmers doesn’t use credit scoring in California.

Mr. Gene Livingston:  State Farm doesn’t use credit scoring in California.

Mr. John Richmond:  CSAA doesn’t use credit scoring, except to favor a consumer—by exception-- when other factors indicate that it shouldn’t be offered.

Mr. McClaren indicated that the DOI hasn’t approved its use because rates and underwriting factors can’t be unfairly discriminatory.  To date, insurers haven’t proven that credit scores or the use of credit-type data are predictive, and it’s therefore not allowed.

The Chair then asked each company how much it had lost in the stock market in recent years.  State Farm, the general company offering homeowners in California, had no stock.  Farmers offered to provide the data, assuming that it wasn’t privileged, but didn’t have it for the hearing. Mr. Tim Chang, the Auto Club, indicated that the Auto Club had only a small amount invested in the stock market, and he promised to provide the Chair with information about WorldCom losses, if any.  Mr. Richmond of CSAA promised to provide it.  Ms. Chilgren, offered to look in the annual statement to respond.  The Chair asked each company to provide the committee with a letter about how much the company lost in the stock market, if any.
The Chair asked each company to identify its underwriting criteria so that consumers could evaluate whether “the company would be a good match.”  All but one company responded that underwriting guidelines are a trade secret.

The Automobile Club of Southern California (ACSC) identified its criteria, generally, as:  1) Type of construction; 2)  Condition of the property;  3)  Use of premises;  4) Liability exposures; 5) Loss history.  The loss history is a starting point, and the company will then determine the nature and scope of the losses.  The company is concerned about the loss history of both the insured and the home.  Liability exposures that follow people are ones that the company is concerned about, such as a propensity to resolve disputes with neighbors through violence.  

Upon inquiry, Mr. McClaren confirmed that the DOI could indicate to the public, generally speaking, whether making a claim would have an impact on a homeowner’s premium. This is already done in the sense that rate applications are available in the public viewing rooms of the DOI. Underwriting guidelines are given to the DOI, and the DOI treats these guidelines as trade secret. The Chair suggested that the DOI would be in a position to develop “clues” for consumers about the impact of making a claim.  Mr. McClaren promised to take a look at whether that would be possible, and noted that he wasn’t positive that the DOI receives information in all cases.  Mr. McClaren also promised to determine if the current law precludes the use of domestic violence as an underwriting guideline.

The companies next identified their practice in removing inaccurate information about claims.  The ACSC doesn't use CLUE-- it uses A+.  Mr. Chang wasn't familiar with ACSC rules about how to remove losses from the A+ database. While ACSC will ignore losses when the problem at the property has been remedied, the Chair noted that the loss will be in the database for five years, and available to other carriers during that time.


Allstate stated that claims should be reported and inquiries should not.  The Chair asked what would happen if there was a claim filed but no payment or the amount of the loss was under the deductible.  Allstate indicated that this claim would remain on the file, since it had been investigated as a claim and since a loss had been reported.  Allstate offered to remedy a defect in the record of the hearing witness, if indeed there was no claim. 


Farmers doesn't subscribe to CLUE.  It uses A+.  If Farmers determined that a loss wasn't appropriately filed, Farmers would remove the claim.  In response to the inquiry about a claim with no payment or a claim fully covered by the deductible, Farmers indicated that it would generally leave that claim in the database. That information is evaluated, and the risk of future loss is determined.  The Chair asked what would happen if the customer makes an inquiry and it's interpreted as a claim.  If the inquiry was made about a covered peril, then it's likely to be treated as a claim.  When asked about the scenario of a leaky roof reported without intent to make a claim, Farmers was unable to explain whether that would be treated as a claim.  


State Farm indicated that CLUE data should be accurate.  State Farm has recently launched its own inquiry into the data that the company has provided.  If any kind of contact reported as a claim is not determined to be such, State Farm will remove this from the database.  A claim that results in no payment because the loss is under the deductible would be treated as a claim.  State Farm reiterated that it had to treat certain kinds of communications as a claim because the company can be penalized under the Unfair Claims Practices Act.  The Chair, and State Farm, agreed that there could be a brighter line.  State Farm also indicated that it has a duty to its policyholders to pay claims fairly.


Mr. McClaren of the department pointed out that there's no requirement that insurers disclose something to CLUE.  Therefore, to the extent that there are any problems with information in the database, it was a problem created by a non-required report.  Perhaps the insurers are "jumping the gun" by making the reports.  It's not so much the way the database is populated, but the way it's being used.  It was originally a fraud detection tool, but now to use it as an underwriting tool, it has to be unfairly discriminatory.  If the database includes inquiries and not claims, that's unfairly discriminatory and not the sort of information that may be used. Claims filed without payment may be alright to use in an underwriting decision if it's predictive of the risk of future loss.  


CSAA indicated that it doesn't count "closed without payment."  CSAA doesn't feel that it's predictive.  Mr. Richmond agreed to find out how CSAA handles disputed entries in the ChoicePoint database.  

Finally, the Chair inquired about whether any of the insurers refused to insure homes over a certain age.  CSAA indicated that new homes have very limited loss experience in general.  Older homes are not a loss predictor.  Farmers have a rate adjustment based upon the age of the home.


The Chair asked that insurers be part of the solution.  She invited input into how the regulations could be clarified so that policy inquiries are not treated as claims.  She also asked the department to assist in drafting new legislation.
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Introduction

The Senate Insurance Committee is receiving calls from consumers, the press, and legislative staff from around California inquiring about the price and availability of homeowners insurance.  Realtors and even insurance agents also call to complain.

This hearing will attempt to answer at least three questions:

a.
Are there problems in the homeowners insurance market?

b.
If so, are there solutions that can be implemented by the Legislature or the Department of Insurance (DOI) or both?

c.
What are the facts that can help to answer questions “a” and “b”?

Homeowners insurance plays a critical role in household finances and the economy.  Homes are the largest single asset typically owned by a family. As a practical matter, homeowners insurance is necessary for any family with a mortgage, and even those who have paid their homes in full need the protection of homeowners insurance for their largest asset. Given the central role that homes play in building family assets, an insurance affordability/availability “problem” can impact home values and household wealth.  

Already, realtors report that insurance is delaying the close of escrows and that many offers are made contingent upon the home buyers being able to obtain insurance. The California Surplus Lines Association is considering whether to offer homeowners policies through nonadmitted insurers. Should this coverage become available, consumers would be able to obtain insurance, but potentially at the price of having to litigate disputes under the contract outside of California. Whether or not there is already a crisis in California’s homeowners market, there is clearly a great deal at risk if a crisis developed.  





Issues
Based upon calls to the committee, the Department of Insurance, and press reports, committee staff has been able to isolate at least seven issues related to homeowners insurance:

1.
A database that reports that a “claim” was made when the homeowner believes no claim was made.

2.
Carriers refusing new consumers with a prior history of claims.

3.
Carriers refusing to cover homes with a prior history of claims (a.k.a. ‘haunted houses’).

4.
Carriers refusing to renew homeowners who make even minor claims on their homeowners policies or claims that resulted in no payment.

5.
Credit scores/insurance scores, which are not permissible for use in the offer or pricing of homeowners insurance in California, being used by insurers and agents.

6.
Large price increases (and in some cases modest price reductions), triggered by a variety of factors.

7.
The California Association of Realtors reports that only two insurance companies are willing to offer coverage to homeowners associations.  A major issue within this discussion is the impact of price and availability on homeownership, including condominium ownership.


To analyze these issues, it is important to understand some basics about the homeowners market and homeowners insurance.  

Basics About the Market 

 and the Coverage

Market:  California is a “prior approval” state for homeowners insurance, as is true for auto insurance.  California requires insurers to seek prior approval for rates and rates of return on surplus.  Policy forms and underwriting guidelines, however, are not formally approved by the department.  

In short, if the contract offered by the company contains at least the minimum elements mandated by the basic fire policy set forth in Insurance Code Section 2071, and the underwriting guidelines do not violate an explicit prohibition in the insurance code or other laws (i.e. racially discriminatory terms), the carrier is generally free to use the underwriting guidelines and insurance forms it chooses.  The DOI requests underwriting guidelines from carriers as part of the original rate evaluation process, but an insurer is free to change those guidelines the day after the rates are approved.  Similarly, a new exclusion under a policy is generally going to be offered without the DOI approving the exclusion.

The implications for the rate making process are significant.  Although formally regulated, the “rate” or “premium” that is approved for a carrier may in fact be offered to a substantially reduced or expanded number of consumers than originally contemplated at the time of approval, and with exclusions that are different from those originally contemplated by the DOI.  This can change the rate of return that the insurer presented to the DOI for approval.  The DOI has some leverage in this process, but has generally maintained that the right to approve or disapprove forms and underwriting guidelines is not a formal authority that it possesses. 

California’s homeowners insurance market is highly concentrated.  Five carriers account for nearly 60% of all premium collected for homeowners coverage:  State Farm, Farmers, Allstate, California State Automobile Association, and Southern California Automobile Club.
 Altogether, California has about 130 carriers admitted to sell homeowners insurance.
 For the convenience of the committee members, the complete list plus phone numbers is included as Appendix A of this background report, and is available through committee staff to be posted to a member’s website as a convenience for constituents.


In 2001, almost $4 billion was collected in premium by all carriers in California, and about $2.5 billion (63%) was directly paid out (losses incurred).  Additional sums were paid for administration, marketing, commissions, claims adjustment costs, and other expenses. In 2000, the figures were $3.7 billion in homeowners premium, with $1.9 billion paid (51%).  In sum, premium increased overall by 8% and losses by 32%.
 As illustrated in the next chart, the trend over eleven years has been down, or flat, with an upturn in the last two years. 
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Prices for homeowners insurance are increasing in California.  Each insurer’s circumstances is slightly different from the other.  Some carriers may not have requested a premium increase in many years, others have requested only a few, and still others may have requested increases and limited offers of coverage.  The explanations differ significantly. State Farm, for example, is not currently offering insurance except to existing customers, even after significant premium increases.  Staff was not able to ascertain the history of increases by carrier over several years, although each representative may be asked that question.  



   Rate Applications Approved/Hold/Pending 2002
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Depending upon the source, there:


Several reasons are typically offered, depending upon the source, to explain why premiums are increasing in California:

1.
Insurers state that both nationally and in California, the frequency and severity of claims has increased in recent years.  Mold is cited by some insurers as being a factor, although the members of the committee may wish to ask each of the five carriers present at the hearing whether mold has been a significant factor in its individual losses.

2.
Insurers also state that premiums were flat or even reduced for many years, and losses increased to the point that premiums had to increase.  Insurers generally characterize this as part of the market cycle, currently referred to as the “hard” market portion of the cycle.  

State Farm, for example, reports that its paid loss-ratio increased from 58 cents to 60 cents per premium dollar collected, but when other costs were included the company reports that it was paying $1.20 for every $1.00 collected.  In order to remain appropriately rated by A.M. Best, so that mortgage lenders would accept State Farm insurance, the company recently borrowed $200 million from its parent.  The Foundation for Taxpayer and Consumer Rights claims that one or more State Farm companies simply lost a great deal in the stock market and that California consumers are being asked to pick up the tab for poor management decisions.  The California State Automobile Association requested almost no rate increases in a decade.  Other insurers have explanations for their requests, depending upon the size of prior increases.

3.
Staff was unable to locate consistent statements about the impact of the stock market on premiums.  Some carriers stated that the inability to generate significant investment earnings meant consumers of all types of insurance were simply going to have to pay more, while others suggested that the stock market played little or no role in price increases for consumers.

4.
Reinsurance costs are increasing across all lines of insurance.  Most carriers purchase reinsurance (insurance for insurance carriers) and if premiums go up then these costs are passed on to consumers.

5.
9/11.  Technically, California homeowners won’t pay for the costs of the terrorist attack because the losses did not occur in the California homeowners market.  However, reinsurers lost billions.  When these increased costs are translated into increased reinsurance premiums, California homeowners pay increased premiums for 9/11.  


Last week, President Bush signed legislation to help the insurance industry deal with the costs of terrorist attacks.  The bill requires the federal government to reimburse insurers for the cost of claims caused by a catastrophic terrorist act: 90% in excess of claims in excess of $10 billion in 2003, $12.5 billion in 2004, and $15 billion in 2005, when the legislation sunsets.  Reimbursable losses are capped at $100 billion and the federal government has limited exposure to payment of punitive damages.  All commercial property/casualty insurance must now cover terrorism and the price may not be excessive or inadequate, although prices will be set by the market.

In signing the bill, the President cited the critical importance of insurance to construction projects and commercial facilities.

To the extent that terrorism is a partial cause of increased costs of reinsurance, it is reasonable to assume that reinsurance would become less expensive in the future, and that the impact on homeowners (and all lines of insurance) would therefore be beneficial.  However, Julie Rochman, spokeswoman for the American Insurance Association, also noted,  "I don't think any of us know what the right price for terrorism insurance is."
  In short, the market will determine not only what terrorism insurance will cost, but what global reinsurers will be able to charge for all lines of reinsurance, including reinsurance for homeowners coverage.

6.
Agents note that State Farm (20% of the market) is only offering policies to existing customers.  Therefore, a large part of the “capacity” of the market has become unavailable to new customers and these customers are therefore subject (potentially) to increased prices because of reduced supply.

7.
Committee staff has reported evidence to the DOI that at least some insurers may be using insurance scores (a.k.a. credit scores) to determine whether or not to offer homeowners insurance to an existing or new applicant.  According to the DOI, the use of insurance/credit scores to determine whether or not to offer homeowners insurance, or the price of the coverage, is not permitted in California. To the degree that a large number of carriers used an impermissible method to underwrite consumers or to price insurance, those impacted adversely could generally be expected to pay higher prices than would otherwise be the case.  

Higher prices would generally occur because lower prices are often available to those with “good” credit/insurance scores, while a carrier with a relatively low price may not even make an offer of coverage to an “ineligible” applicant.  Depending upon circumstance, the applicant may not even be aware that the option of coverage by a given carrier is being withheld.  In effect, these consumers would be steered towards higher-priced or limited-coverage insurance.

Coverage:  

A typical homeowners policy has between one and six types of insurance coverage.  Exclusions and limitations exist under all types of coverage.

Coverage A – Dwelling Coverage—will generally pay for the repair or replacement of the dwelling damaged by fire or other perils not specifically excluded.  Exclusions include a number of causes of loss, for example losses caused by freezing pipes when the home is unoccupied, theft to a dwelling under construction, war or nuclear hazard, etc.


Coverage B—Other Structures—is used to pay for the repair or replacement of damaged structures at the location of the dwelling but separated by space. The rules governing Coverage B would be similar to those of Coverage A.  


Coverage C—Personal Property—is a major source of insurance for a consumer.  Losses of items such as television sets, jewelry, home furnishings, etc. are paid for by this coverage, although there are often limitations on the amount for any given category.  For example, an insurer may limit payment for losses of firearms to $2,000.  Autos, pets and the personal property of renters are often not covered. 


Coverage D—Loss of Use—is the source of payment to a property owner who must rent a different dwelling during reconstruction.  Policies differ in how much is paid, and some cover payment to a landlord if a boarder is unable to pay rent because the property is damaged.


Coverage E—Liability—is the source of payment if a third party is injured on the homeowners property through negligence of the homeowner.  If a homeowner has a significant amount of equity in the home, Coverage E becomes a key factor in defending that equity should a cause of action be filed.  An insurer would provide counsel and a defense.


Coverage F—Medical Payment to others—is the source of coverage for medical expense payments to third parties injured on the property.




The FAIR Plan

The California FAIR Plan (Fair Access to Insurance Requirements) is a federally-mandated program operated by a statutorily-created nonprofit.  The purpose of the FAIR Plan is to provide fire insurance sufficient to satisfy a lender in areas of California subject to high fire risk.  Coverage under the FAIR Plan is sufficient to satisfy the lender that a borrower can reconstruct the property after a significant fire, although it costs extra to get replacement cost coverage and payments for building code upgrades.  A complete listing of FAIR Plan coverage is in Appendix B.  

Homeowners qualify for a FAIR policy in one of two ways.  Traditionally, the Insurance Commissioner has identified counties or subareas of counties that are at high risk of fire.  Homeowners within these designated areas are eligible to buy a FAIR policy and would usually turn to FAIR if other carriers wouldn’t write coverage.  Last year, the DOI created a second method of accessing FAIR.  If a homeowner anywhere in California can prove to FAIR that the homeowner has been refused coverage by three insurers, the homeowner will qualify for a FAIR policy. 

Significantly, the FAIR Plan will not offer Coverage C (Personal Property) or Coverage E (Liability) coverage to a homeowner.  Homeowners who use the FAIR Plan must arrange for this coverage through other carriers, including “surplus lines” carriers.


FAIR reports that it was receiving about 850 policy applications per week in May of 2001, and recently has been receiving up to 1900 applications per week.  About 50% of all applicants complete the transaction and obtain a FAIR Plan policy.  In contrast, up to 5,600 applications per week were being received in October of 1995, almost two years after the Northridge earthquake.  At that time, about 60% of all applicants completed the process and obtained a FAIR Plan policy. In short, it appears that homeowners are obtaining coverage somewhere, although undoubtedly prices and coverage are often different from that which was originally desired.



The CLUE Database


As mentioned previously, the CLUE database is a source of loss data for nearly all carriers.  Only claims are stored in CLUE.  Over 600 companies nationally provide CLUE with loss information.  CLUE is a private database, owned by publicly-traded ChoicePoint.  ChoicePoint was spun off from the credit reporting company Equifax. In addition to CLUE, ChoicePoint also offers insurance scores based upon Equifax credit reports.


The CLUE database, however, is strictly limited to claims history of a consumer and ChoicePoint insurance scores do not include CLUE information.  Entries in CLUE are governed by the federal law known as the Fair Credit Reporting Act (FCRA).  Under FCRA, a consumer adversely impacted by information in CLUE is notified by the insurer of the reason for the adverse action, and the existence of CLUE.  Consumers may then use an 800 phone number to contact CLUE and to request a free copy of the CLUE report.  If the consumer wants to dispute an entry that reflects a claim, the consumer may notify CLUE in writing or via phone.  If an insurance company is unable to demonstrate evidence that a claim existed or does not respond within 30 days of the complaint by the consumer, CLUE removes the disputed entry.  CLUE states that 1/10 of 1% of all entries are removed, annually.


However, if the insurer provides evidence of a claim then the consumer may place (for free) a 100 word explanation into the CLUE database.  Presumably, these statements are then read by insurance company underwriters to help inform the underwriter’s decision about whether an applicant should be offered coverage, and at what price.  Significantly, if a consumer simply says that a claim was never opened, and that the consumer only made a general inquiry about coverage for a possible loss, CLUE leaves the “claim” in its records and the 100 word explanation (if submitted) would also appear.  CLUE has been asked by staff to provide the committee with a very brief overview of its system.


CLUE believes that it is the responsibility of the insurer or the agent or both to ensure that a “claim” is actually a “claim” and not simply a general inquiry by a consumer.  If so, then the DOI would have to examine whether some carriers or agents were the source of a disproportionate share of claims and complaints about claims being erroneously entered into CLUE.  Even if the DOI were willing to take an enforcement action against an insurer or agent, it is questionable whether the DOI would have the resources needed to conduct this type of an investigation.  At a minimum, the cooperation of CLUE would probably be needed.


California law generally requires that a claim be opened and processed in a timely manner, once made.
  Anecdotally, staff has been told that agents or companies may be opening up claims in order to avoid accusations about violations of the Unfair Claims Practices Act and related regulations.  However, consumers often trust agents and the companies to interpret policy coverage, and the committee will hear from at least two witnesses who didn’t, in their mind, make a “claim” at the time they contacted an insurer.  Nonetheless, their CLUE records reflect these “claims” and this has caused problems in finding coverage.  



Insurance Scores


The DOI has confirmed to staff that insurance scores may not be used by homeowner insurers admitted to do business in California in order to determine whether or not to offer homeowners insurance to an individual applicant or to price a policy.  Insurance scores may generally be defined as a “credit-based statistical analysis of a consumer’s likelihood of filing an insurance claim within a given period of time in the future.
  


Several insurers calculate insurance scores based upon their own formulas, but at least two commercial companies also calculate these scores:  Fair, Isaac and ChoicePoint.  The CLUE database is also owned by ChoicePoint.  

The ChoicePoint website states that four types of information are included within its insurance score:


Identifying information- Name, current and previous addresses, social security number, telephone number, date of birth

Credit history- History of satisfying obligations to retail stores, banks, finance companies, and mortgage companies

Public records- Judgments, foreclosure, bankruptcies, collections, tax liens, garnishments

Inquiries- Identifies credit grantors or other authorized parties that have received a copy of the consumer’s credit report, typically during the past 2 years.  Also, lists companies who received consumer information for the purpose of offering credit or other promotions.


Throughout this year, staff has taken phone calls from agents in California stating that insurers are increasingly using insurance scores to determine whether or not to offer both homeowners and auto insurance to individual consumers.  Until recently, the agents were unwilling to divulge which companies were allegedly engaging in this practice.  

Two weeks ago, staff received the first solid evidence that four companies are instructing agents to make inquiries of a database that uses insurance scores.  “Acceptable for binding” is the message sent by the insurance-score database to agents and brokers of these four companies.  The agents or brokers may then proceed to “bind” consumers into homeowners insurance with these four companies.  A fifth company was recently identified to staff.  The names of the five companies were given by staff to appropriate personnel at the DOI.

  Questions

1.
Are homeowners being blackballed or is it simply more difficult now than in the past to get insurance?

2.
Are insurance scores or credit scores being used, even though it isn’t permissible, and is this causing widespread problems for consumers?

3.
What steps are taken by the DOI to examine the complaints, how much staff time is spent on a given complaint, and how many weeks goes by before a complaint is resolved?

4.
Is the DOI gradually being overwhelmed by these individual complaints, and if so does this reduce the ability of the DOI to prevent broad market practices that are contrary to law? 

5.
Some homeowners want to know how the DOI could allow underwriting guidelines to change dramatically. What steps will the DOI take to help homeowners given the changing underwriting standards?

6.
Should the law on underwriting standards be changed to clarify the DOI’s authority? 

7.
Should a “mandatory offer” be guaranteed to a California “good homeowner,” just as we have a mandatory offer rule for a California “good driver”?

8.
Are home sales falling through because insurance is not available?

9.
When is a claim a claim?  What can a consumer do when a policy inquiry is listed as a claim?

10.
Should the law permit insurers to refuse to cover consumers who make small claims or claims that result in no payment?  If this is permissible, should carriers above a certain size, for example, be required to maintain a listing of other carriers that are open to insuring “blackballed” applicants/customers, and to provide that list to these customers/applicants?

Selected Newspaper Articles

Homeowners Insurance Is Focus Of California Probe

By PAT MAIO and CHAD BRAY, Of DOW JONES NEWSWIRES, November 26, 2002

LOS ANGELES -- Trouble may be brewing for companies in California's homeowners insurance market.

The state's insurance department, which is in transition after Democrat John Garamendi was elected commissioner earlier this month, is looking into whether major insurers have created an artificial crisis in the homeowners market as a way to raise rates.

Worries have surfaced in recent months as the commissioner's office has been swamped with consumer complaints about nonrenewal of homeowners policies and troubles in finding replacement insurance. Applications to a quasi-public "insurer of last resort" in California have nearly doubled since last year.

The problem seems to have escalated after privately held State Farm Insurance Cos., the largest home insurer in California, placed a moratorium on underwriting new policies effective May 1. State Farm, which lost $5 billion nationally last year, has taken similar moves in other unprofitable states.

In separate interviews with new commissioner Garamendi and outgoing head Harry W. Low, the agency chiefs disclosed that the initial stages of a probe are now under way to see if the insurers are unfairly targeting policyholders with too many claims.

The department heads worry that the industry may be using a little-known database originally designed to monitor fraudulent claims to penalize homeowners, particularly those who have filed too many mold and water damage claims. Mold claims have been a growing concern for home insurers in recent years.

"We are looking into whether the database is being used unfairly, or whether misinformation is being stored in there," Low said.

The agency heads said they may want to impose regulations over how the Claims Loss Underwriting Exchange, or CLUE, is used, a process that could take several months to implement. "It is a very complex and troubling situation," Low said.

The database is run by ChoicePoint Inc. (CHC), which says that the agency doesn't understand the purpose of CLUE. James Lee, ChoicePoint's chief marketing officer, said the purpose of CLUE is to give the insured and insurers an "accurate reflection" of the claims on the insured property itself as well as the individual.

Mold and water damage claims are the main reason insurers have tightened up their homeowners underwriting guidelines in California in recent months.

             Water Damage Losses

Since 1997, the cost of water damage losses have risen dramatically in California, while the number of claims has risen as much as 15% depending on the company. For example, Farmers Insurance Group, a unit of Zurich Financial Services Group, has seen water claims rise to 36.6% of all homeowners claims in 2001 from 21.5% in 1998.

It's unclear how much claims have risen this year, but the general consensus is that they are up in California.

Despite the negative publicity that might surround such a probe, several insurance officials said in interviews that they would embrace the investigation because it would point the spotlight on an out-of-control system where a rising tide of claims has hit them hard in the pocketbook.

Bill Sirola, a State Farm spokesman in California, said the insurer welcomes an investigation by California authorities into the rates and difficult insurance market in the state. However, he said the investigation should be driven by facts, rather than by politics.

Kevin Kelso, president of Farmers' personal insurance unit, had similar thoughts. "We are looking at prior loss history in underwriting guidelines. Two to three years ago we were doing this, but we are probably doing it more carefully now because of the rate of increase in water claims," Kelso said.

Garamendi said he has begun working with Low to begin collecting information about the problem from the state's top eight insurers, which have about three-quarters of the homeowners insurance market in California. He also plans to take a sampling among the state's smaller insurers.

"It's a real serious issue. The solution begins with finding out what is going on," said Garamendi.

There are 166 insurers in California that sell homeowners insurance. The three largest - State Farm, Farmers and Allstate Corp. (ALL) - control well over half of the market.

Generally, homeowners insurance has been unprofitable for insurers in recent years. Higher construction and replacement costs have cut into profits. Also, the industry has been hit by weaker investment returns as equity markets have sagged.

In addition, insurers have been hit both by several high-profile celebrity cases involving mold-related claims that have cost them millions in California and by a surge in water damage claims in Texas.

            Problems In Texas

The Texas situation is causing spill-over effects in the California market, insurers said.

Texas has been a hotbed for mold and water damage claims in the U.S., in part due to a state-mandated policy form that didn't allow mold exclusions and in part due to aggressive lawyers. Texas accounted for 70% of new mold claims last year, according to the Insurance Information Institute, a trade group.

According to an August report by the group, water damage claims have skyrocketed in Texas since 2000. Paid losses from water damage claims were $700 million in 2001, more than double the $300 million paid out in 1999.

Insurers have since convinced the Texas Department of Insurance to change the policy form, allowing the exclusion of some mold claims. Insurers expect most of the mold issues in Texas will be behind them within the next two years as policy restrictions are phased in upon renewal. They also have sought similar restrictions or limits on mold claims in most states.

The report also found that the institute's Insurance Information Network of California had uncovered a doubling of water damage claims in California since 1997.

Insurers here paid $430.6 million in water damage claims in 2001, accounting for 32% of all homeowners' paid losses, according to the institute. In 1997, insurers paid $206.1 million in water claims, accounting for 24% of all homeowners' paid losses. "It's headed toward a crisis if left unchecked," said Candysse Miller, executive director of the California network.

Behind the California Insurance Department's probe of the homeowners insurance market is a rising tide of consumer complaints that have made their way to the agency's fraud hotline in recent months, according to Low.

The issue for many consumers is nonrenewal of homeowners insurance policies, forcing them to shop for a replacement. Many can't find an affordable policy or, worse yet, can't find any at all.

Those who can't find insurance end up with California's Fair Access to Insurance Requirements (FAIR) Plan, a quasi-government insurer of last resort. In many cases, they pay double for less coverage than they had previously.

Applications with the FAIR Plan have shot up in recent months, said Mike Harris a spokesman for the Los Angeles-based organization. Currently, the FAIR Plan takes an average of 450 applications for homeowners insurance daily, up from 200 daily a year ago, Harris said.

Meanwhile, California state senator Jackie Speier , a Democrat who chairs the state's Senate Insurance Committee, plans to hold a Dec. 4 hearing to investigate the CLUE database and determine whether the insurance industry is "gaming" the marketplace to its advantage by engaging in a pattern of not renewing policies.

Since the industry underwrites insurance offered by California's FAIR Plan, they share in the profits and losses of the group, Speier said.

She said the insurance industry may have created an "artificial crisis" in order to raise rates and increase their profits by forcing consumers into the more expensive California FAIR Plan.

"I'm not convinced that there hasn't been some manipulation of prices, kind of like what happened with the energy crisis here in California," she said.

Today's policies have so many exclusions that "they resemble Swiss cheese," she said. "What are we really paying for?"

Homeowners in California faced by dearth of insurance 
(San Francisco Chronicle, Sunday, November 3, 2002)

Homeowners insurance in California is approaching a crisis level, according to the state Department of Insurance. 

Increasingly, Californians who file homeowners claims are being hit with inflated rates or dumped by their insurer and blackballed. Premiums have risen more than 15 percent this year, and the state's largest insurer, State Farm General Insurance Co., has stopped writing new homeowners policies here, constraining supply. 

Applications to a last-ditch option, pricey, state-run insurance that covers only fire damage, are up by 50 percent. 

"What's the purpose of insurance?" if you can't use it, said state Sen. Jackie Speier, D-Hillsborough. She chairs the Senate Committee on Insurance, but her position didn't do her much good as a consumer. 

After a burning log rolled out of her fireplace and singed the carpet at her home, causing about $2,000 worth of damage, she filed a homeowners claim -- her only one in 10 years. Her insurance company turned around and almost doubled her premium.

An even more common fate for homeowners who file claims is to be summarily nonrenewed when their policy lapses. 

"The No. 1 complaint to our (consumer hot line) is nonrenewal," said Nanci Kramer, a spokeswoman for the California Department of Insurance. "People are being nonrenewed because they had the audacity to use their insurance. We're getting to crisis level." 

The insurance industry says the explanation for rising rates and nonrenewals can be summed up in a single word: mold. 

"Water damage is a major cost driver of claims in California," said Pete Moraga, a spokesman for the Insurance Information Network of California, an industry group. "Mold came out of nowhere." 

In California, water-related claims paid by homeowner insurers representing two-thirds of the market totaled $206 million in 1997. By last year, they had more than doubled to $430 million, according to the group's research. 

In Texas, a consumer won a $32 million settlement from her insurer over a mold claim. In California, Ed McMahon and Erin Brockovich have famously been embroiled in multimillion-dollar mold claims. 

STOCK MARKET BLAMED

Some consumer advocates say mold is just a handy excuse. They say the real culprit is the stock market, where insurers, like everyone else, have seen their losses pile up. 

"What really happened is that the insurance industry lost a lot of money by investing recklessly, and they want policyholders to fill the gap," said Doug Heller, senior consumer advocate for the Foundation for Taxpayer and Consumer Rights in Santa Monica. 

He said the state's top 10 property and casualty insurance companies collectively lost a quarter of a billion dollars during the "corporate crime wave of 2001-2002" by investing in WorldCom, Enron, Adelphia, Global Crossing and Tyco. The insurance companies increased their investment in the corporate sector from about 48 percent stocks and bonds in 1998 to 57 percent in 2001. 

"Rate increases should be heavily scrutinized to make sure we're not just paying off a drunken splurge of the insurance industry," Heller said. 

Insurance industry representatives acknowledged they've had a tough time on Wall Street, but said that's not the primary driver for the current situation. 

"In times past when we had more investment income than we do now, we could rely on that income to help offset some of our losses," said Bill Sirola, a spokesman for State Farm in Sacramento. "It's not that the stock market has caused our losses, but it just has not made available the kind of investment income that we had before." 

He said spiraling claims costs drove State Farm to declare a moratorium on homeowners policies in California. "By the end of last year, we were paying out $1.22 in claims and expenses for every $1 that was coming in." 

State Farm needed to rein in costs to stay solvent for its existing customers, Sirola said. "The first obligation of an insurance company is to make sure it has the financial strength to pay the claims of its policyholders, " he said. 

To raise rates, insurers have to apply to the state Insurance Department. This year, Allstate was granted an 18.5 percent increase. State Farm received two, for 6.9 percent and 6.7 percent (although it no longer writes new policies, its existing customers are still covered); and Farmers received two increases, for 14.5 percent and 6.9 percent. 

These three companies have between 55 and 60 percent of the entire market. 

The brutal homeowners insurance market can particularly wallop people who buy a house with a previous claim history. 

PAST CLAIMS CLOUD PURCHASE

Steve and Vicki Guderian had an offer accepted on a three-bedroom house in Martinez this past summer. When they applied for homeowners insurance, they were met with slammed doors. It turned out the previous owner had filed two small claims: for a fence that was damaged by a broken tree limb and for a minor break-in, both three years ago. 

"We were scared," Steve Guderian said. "We had already sold our house in Southern California. The (Martinez) house was in escrow; there were other bids. 

If we couldn't get insurance, we couldn't get financed. We were worried about losing the house." 

The Guderians persevered and eventually found insurance, but the experience left an unpleasant aftertaste. 

"Acquiring homeowners insurance has never been an issue in the 30 years I've done business," said Verne Hansen, director of risk management for Pacific Union Real Estate Group in San Francisco. "Now it's become an issue." 

The California Association of Realtors last month amended its statewide purchase agreement, advising buyers to investigate the insurability of any property and making obtaining homeowners insurance a condition of the sale. 

"We feel this is a large enough issue" that the new language was necessary, said Robert Bailey, president of the group. 

California homeowners who can't get insurance in the open market can turn to a state-run, industry-financed program called Fair Access to Insurance Requirements, or FAIR, which was created by the Legislature after the 1994 Northridge earthquake. 

It's more expensive than regular insurance, and it covers only basic fire damage with no provision for liability or water damage, but it meets the minimum requirements of mortgage lenders. 

In one clear sign of the tightening market, applications to FAIR have jumped 50 percent this year. 

"Business is up. We're getting 300 new applications a day," said Mike Harris, FAIR spokesman. "That's up from under 200 a year ago. Our renewal/retention rate historically has been 75 percent, meaning 25 percent would leave every year. Since early this year, it's been at an all-time high of 86 percent." 

DON'T FILE SMALL CLAIMS

Harris and others said one way consumers can avoid being nonrenewed is to limit their use of insurance to major damage, not picayune problems. 

People should "avoid filing of very small claims just over the deductible because that implies that you're using insurance as a maintenance contract," he said. 

Moraga from the insurance trade group agreed. 

"Oftentimes people will think, 'Since I've paid so much into my insurance. I should get a new roof out of it,' " he said. 

"It's important for consumers to understand (that) homeowners insurance is a backstop for catastrophic loss. The way you file claims and how many claims does affect your insurance." 

One claim every 10 years is the average in the industry. Filing claims more often raises red flags for insurers, especially in the new, tighter market, he said. 

"Most companies will look at the figures if it's two claims in three years, especially if there's a water claim." 

But Kramer from the state insurance office said that practice is unfair to consumers. "People are so shocked. They had no idea that just using their insurance could (hurt) them." 

When someone files a claim, he's entered into a national database called Claims Loss Underwriting Exchange, or CLUE, to which all insurers have access. 

"It's like the scarlet letter of insurance," Kramer said. "It permanently marks you and your property as having filed a claim." 

Both Kramer and Speier said they know of consumers who had been blackballed simply for calling to inquire about a claim, even without actually filing one. Both said they think that practice is probably illegal. 

SENATOR TO CONDUCT HEARINGS

Speier plans to hold hearings on the industry next month. "There are some practices by insurers that are either illegal or unethical," she said. "They're using the guise of mold as a reason to increase premiums in California. It doesn't all add up." 

However, homeowners who are nonrenewed or slapped with premium increases for filing claims probably don't have legal protection. 

Under current California law, insurance companies can raise rates or nonrenew clients who represent an increased hazard to them, Kramer said. The law doesn't define "increased hazard," so insurers can interpret it as broadly or narrowly as they like. 

Some cases are particularly galling. 

Ronald Hess bought a house in Windsor next to a golf course. His insurance agent urged him to spent an extra $35 a year for a policy that covers glass breakage. 

Sure enough, he had two windows shattered by errant golf balls and filed two claims totaling about $330. They were his only claims during 15 years as a customer with the insurer. When his policy came up for renewal, the firm said it was dropping him because of his claims. 

"I've paid (the company) thousands of dollars over a long period of business," Hess said. "I get two small glass claims, and they drop me without hesitation. 

"Why do (they) offer this coverage if they expect none of the policyholders to have a claim or two?" 

Coverage Crisis 
Got insurance? (Editorial, San Francisco Chronicle, November 17, 2002)

When a neighborhood kid swats a baseball through your front window or a water heater springs a leak, think twice before calling your insurance company. 

California, like the rest of the nation, is going through painful changes for homeowners. 

Souring economics are pushing insurers to abruptly curtail coverage. The companies say claims are zooming, and many longtime customers are being dropped without warning or sent huge premium increases. 

It's a changed market that calls for a careful review by Sacramento, which must bring business in line with consumer interests. Writing off the problem as a temporary bump in the market -- as the insurance industry wants -- won't do. 

Unless the state steps in, insurers will continue cutting back in ways that baffle and infuriate customers. Homeownership, a basic investment for most, suffers when coverage is denied or pushed beyond financial reach. 

A string of setbacks is pressuring insurers. Losses from natural disasters and the Sept. 11 terrorist attacks, an ailing stock market, rising construction costs and even legal worries over moisture-induced mold are all factors. 

Homeowners insurance, once a competitive game, has turned upside-down. Insurers now look for reasons to drop customers, not keep them. A small claim, a complaint, or even an inquiry can disqualify a customer. In the wake of the fatal dog-mauling case in San Francisco, many insurers will disqualify or limit the policies of homeowners who keep certain breeds of dogs. 

Try collecting on that broken window or water-damaged floor and you risk being dropped when policy renewal time comes. State Farm, California's biggest home insurance provider, no longer takes new customers because future costs are too unpredictable. 

Insurers claim hurricanes, floods and the terrorist attacks drained reserves, but the drop in the stock market was especially painful. 

Insurance premiums pay claims but also go into stocks to earn the company more money. With market gains vanishing, firms are now forcing their customers to make up the difference. Is this market miscalculation fair to pass on to consumers? 

A new problem also has appeared on the radar screen. Mold, caused by burst pipes, leaky roofs or a damp basement, has scared insurers because of its unpredictable clean-up and health costs. A Texas jury recently awarded a homeowner $32.5 million in a mold case, a sum that has panicked insurers to exclude such claims in the future and boost premiums on current policies. 

These roiling conditions need attention. No one expects insurers to freeze prices and coverage forever. New risks and conditions should be recognized. Insurers complain that many homeowners now treat policies like a maintenance contract, asking for every repair to be made, when coverage is meant to guard against major, unforeseen accidents. 

But the blunt tactics used by firms must be examined and debated. As a bedrock sector of the insurance business goes through major changes, customers in California's regulated market are entitled to an explanation. 

It's time to ask where insurance rates and rules are headed. The state Department of Insurance needs to play an aggressive role. It will be up to Insurance Commissioner-elect John Garamendi, who takes office in January, to carry through on pledges to act as a consumer watchdog. 

The regulatory agency has allowed insurers to raise rates, and logged consumer complaints. But insurers are still free to drop or refuse customers who present an "increased hazard," a vague term that could include a tree- shaded house or a snarling Rottweiler. 

This passive state role should be dropped in favor of tougher scrutiny and policies that give consumers more, not fewer, options. 

Legislation may be needed to crack down on abuses. Laws could compel companies to contribute to a pool for consumers unable to find insurance. 

Homeowner insurance is a financial necessity, and wild swings in its cost, coverage and availability must be closely examined. 

The galling situation of paying more for less coverage will be aired at a hearing scheduled for Dec. 4 in Sacramento. The session called by state Sen. Jackie Speier, D-Hillsborough, who chairs the Senate Insurance Committee, should be an opportunity for all sides to examine the problem of runaway insurance costs. 

The state can't ignore its clear duty to investigate an industry that protects California homeowners. Consumers need to know what can be done to tame a runaway market. 


HOW CONSUMERS CAN FIGHT BACK

Faced with rising insurance costs and capricious reasons for being ropped or denied coverage, what can consumers do? Here are some tips: -- Raise your deductible to lower premiums. Rates should drop if homeowners, for example, pay the first $1,000 instead of $250 in claim costs. -- Start shopping right away if a carrier drops you. Waiting until the end to the 30- or 60-day grace period will limit your choices. -- Buy combined homeowner and auto insurance policies from one insurer to save money, but only after ascertaining you won't be dropped after switching. -- Curb your claims. Insurers may drop you for small or frequent claims. Save coverage for big problems. -- Complain to Sacramento. Contact the state Department of Insurance by phoning (800) 927-HELP or e-mailing 927HELP@insurance.ca.gov. State Sen. Jackie Speier, D-Hillsborough, who chairs the Senate Insurance Committee, can be reached at (916) 445-0503 or at senator.speier@sen.ca.gov. 


Homeowners insurance crisis hits North County

DAN McSWAIN (North County Times, October 13, 2002)
Staff Writer 

The state's largest home insurer, State Farm Insurance Co., has stopped accepting new customers. Others have raised premiums and adopted underwriting standards that bar renewal of policies if a customer makes a single claim. 

Worse, regulators say that some companies have used a database called CLUE, or Comprehensive Loss Underwriting Exchange, to shun homeowners for merely telling their agents about damage, without filing a claim under their coverage.  

Insurance executives respond that they are scrambling to boost premiums and reduce risk to maintain cash reserves required by Wall Street and state regulators.  

A key culprit, executives say, is a surge in costs to repair water damage from broken pipes and to kill resulting infestations of mold that grows in walls and ceilings. Officials have also seen a jump in the number of claims. 

Meanwhile, financial analysts say the industry has returned to profitability, but that the current "hard market" could endure for a year or more. 

California Department of Insurance officials and consumer advocates say they are mulling legislation to tighten regulations and to rein in premium increases. 

Losing coverage exposes a homeowner to enormous financial risk. And because mortgage lenders require insurance, being dropped by an underwriter can force families to scramble to keep their home. 

Consumer groups advise homeowners to shop aggressively among carriers. State officials urge consumers to report abuses to the Department of Insurance at (800) 927-4357. 

Last week, after a North County Times article described the CLUE database and reports of rising numbers of homeowners losing coverage, readers called to share their stories. Here are just a few: 

------ 

Susan Wu, a Poway homeowner, says that she has always fixed things herself. In 16 years with the same insurer, she never filed an insurance claim. 

But last month, she received a notice of non-renewal. The company said that her house was too close to brush, violating underwriting guidelines for fire hazard. 

"I can tell you that none of this is true," she said. "My house is surrounded by ice plant. I can see the fire station from my house, which is in the middle of Poway, a few streets from Poway Road." 

Calls to six competing companies brought refusals to insure her house. Now Wu says she is getting worried about finding coverage at all. 

"I'm very angry about this situation," she said. "They take my money for 16 years and then drop me for no reason. They are punishing me for no reason." 

------ 

Jeana Salaheddine, of Escondido, said that she filed an insurance claim to fix a water leak about five years ago. 

This year, another leak appeared. 

"They came out and told us it wasn't covered and didn't pay the claim, but then they canceled us," she said. 

"We filed a claim, now our policy is canceled," Salaheddine said. 

------ 

Alan Jones, who has a house in the hills of North Escondido, said that he also filed a claim about five years ago to fix a broken pipe. 

After State Farm sent him a hefty rate hike on auto insurance, Jones found a broker with a better deal. But when Jones tried to move his homeowners insurance, the broker told him that nobody would insure him because of the water claim. 

"It was the first claim in 40 years," Jones said. "I had problems, so I made a claim ... it's the reason we have insurance. 

"Had I known it would put me on a blackball list, I would have fixed it myself," he said. "Here I am on that list, what happens if me or my wife decide to sell that home?" 

------ 

After a single claim, Vista homeowner Jim Collins kept his insurance coverage but was slapped with a $500 increase in his premium. His resulting outrage prompted a first-hand experience with the CLUE database. 

During a late-night trip to the bathroom, Collins found that a water pipe had broken between the wall and the toilet, soaking the place. 

A call to his insurance company was followed by visits from a troupe of contractors to make repairs. 

"I was very careful not to run the bill up," Collins said. "They did stuff that I thought was a horrible waste of money." 

When a contractor wanted to replace carpet, Collins said he instructed them to dry it out. Suggestions to tear down the wallpaper were similarly rebuffed. 

Still, the final tally was high. And when the time came to renew the policy, the company's $500 increase lifted Collins' total premium above $1,000 a year. 

"So I called a number of other companies and they all said, 'You've had a claim, so we won't touch you.'" 

"I've never had a water pipe break like this and I have insured all my homes all my life," he said. "I'm 75 years old and you are looking at me like I committed a crime." 

------ 

Lynda Luce said that she and her husband were rejected by their insurer after they tried to get coverage for a brand-new home in Carlsbad. The reason ---- the couple filed a claim two years ago after someone broke into their motor home, which was parked beside their old house. 

The damage had been minor, she said, maybe $700. 

"My husband and I are just up in arms," Luce said. "They said, 'It was because you had a claim. If you are buying a new home, one claim within three years boots you out of the system.'" 

But Luce had a happy ending ---- her insurance agent found her a policy with another underwriter, at a reduced premium. 

------ 

In the first article, the story was told of Vista resident Dave Swaffer; his story bears repeating. 

Swaffer says that he filed a series of claims to fix a broken pipe in his foundation because, his plumber insists, State Farm failed to repair it correctly the first time. 

Later, the company refused to renew his policy, despite pressure from the Department of Insurance after Swaffer complained to state officials. 

"There is no law that prohibits them from non-renewal for multiple claims," he said. "But we wouldn't have had multiple claims if they had fixed it right the first time." 

A four-month search for replacement coverage brought rejections from 46 companies. 

He finally landed coverage from an Arizona company, but he is concerned that the firm is not licensed in California. 

Swaffer's annual premium jumped from $700 to $3,600, his deductible shot to $5,000 per claim, and the policy is riddled with exclusions. 

Insurance blacklisting has to stop

North County Times (October 27, 2002)
Editorial 

The giant companies that dominate California's homeowners' insurance industry are playing with fire. If they do not clean up their act they may end up burning themselves, as angry voters demand that the state crack down on insurers' questionable practices. 

Homeowners' insurance rates in California have skyrocketed this year, but higher premiums are not the main problem. Any industry adjusts the cost of its services to enable itself to make a profit. 

But insurance companies in California are blacklisting clients, dropping clients for requesting the service they have paid for, and even blacklisting their homes if a client files two claims within five years. Companies are canceling policies of clients who simply inquire about filing a complaint. 

That sounds unethical. A spokesman for the California Department of Insurance says it may not even be legal. 

As North County Times reporter Dan McSwain has revealed in a series of stories, insurers use a shared database to track claims filed by policyholders. If a homeowner files two claims within five years, regulators say, the company may raise rates or cancel the policy ---- whether they pay the claims or not. A single claim can trigger such treatment. 

Jeana Salaheddine of Escondido called her insurer to report a water leak, "They came out and told us it wasn't covered and didn't pay the claim, but then they canceled us," she said. And Alex Jones of North Escondido found it impossible to transfer the insurance policy on his house because he filed a claim for a broken water pipe about five years ago. "It was the first claim in 40 years," Jones said. 

Jones and Salaheddine are not alone. The big insurance companies appear to be following in the ignoble footsteps of the electricity producers and big oil companies that are gouging Californians for billions of dollars through exerting their market power. 

Three insurance companies ---- State Farm, Allstate and Farmers ---- together control more than half of California's homeowners' insurance market. Any movement they make reverberates throughout the state, where just eight companies control 73 percent of the market. And the shared claims database enables any company to flag some homeowners as high-risk ---- even if the company refuses to pay the claims. 

The industry also flags houses as high-risk. And since banks require homes to be insured, the insurance companies are effectively making it impossible for some people to buy houses, or to sell the houses they have bought. 

That's an enormous amount of power, and the insurance companies are abusing it. 

The shared database, the Comprehensive Loss Underwriting Exchange, is used by 90 percent of the nation's insurance companies. By treating clients' claims as a trigger to be put on a blacklist, the companies have effectively created an anti-competitive cartel, a monopolistic practice that would not be tolerated in most industries. 

It's time for the state of California to take a look at this. The state might well ask, is it reasonable ---- should it even be legal? ---- to grant rate hikes to companies that already are making healthy profits and have money in the bank? 

It could deny insurers the right to set premiums at below cost in an attempt to build market share, the better to gouge clients later. 

It could regulate the amount of money insurers are permitted to invest in risky ventures such as stocks, instead of government bonds. 

The insurance industry will not like this, but it has created the need for it. Insurers had a difficult year in 2001, but they are making up for it quickly. The property and casualty insurance industry posted $5.5 billion profits in the first quarter of this year, according to industry analyst Weiss Ratings Inc. Such a hugely profitable industry should not be allowed to deny Americans the ability to own or sell a home. Unless it voluntarily stops its blacklisting, the industry is simply asking for tighter regulation. 

Selected Stories From Consumers 

1.
How long with your present insurance company?  20-25 years. 

2.
Which one?  A major company.

3.
Are you being declined coverage from the current carrier, getting a price increase, or are you getting a price increase because it's now a new carrier?  What is the explanation that the insurer has given you regarding why they either will not insure you or why the rate has gone up so dramatically?  The homeowners were not given a reason for the dramatic increase in their premium.  Their insurance company sent out a survey last year.  The survey inquired about the age of the home's electrical and plumbing system.  The house is over 50 years old.  

4.
Which companies are you considering and which have offered you coverage?  The homeowners have not yet started shopping for other offers.

5.
Have you made claims?  Did you make inquiries that were treated as claims?  No claims in the last 12 years.  Twelve years ago the homeowner's policy paid out $125 for dog bite.  The homeowner maintains that they never call their insurer with questions regarding their homeowners coverage.  



a.
If yes to "claims," what type and how much was the claim for and how much was paid?

6.
If no claims and no inquiries, were you offered renewal?  The homeowners were offered insurance but at much higher rate.


At what price before and after?  Homeowners premium had been $400.  This year $663.  (More than a 60% increase.)

7.
Did anyone mention to you that your credit was somehow influencing whether you were being offered homeowners insurance, did anyone use the words credit score or homeowners insurance score?

The homeowner did not know anything about it.

1.
How long with your present insurance company?   Approximately 4 years. Policy expired October 30, 2002.  The property is a 5 bedroom, 3,000 sq. foot residential care home.  The policyholder cares for developmentally disabled individuals.  

2.
Which one?  Smaller company, out of state headquarters.  

3.
Are you being declined coverage from the current carrier, getting a price increase, or are you getting a price increase because it's now a new carrier?  Policy expired and company declined to insure.  The policyholder contacted an insurance broker who offered coverage through a new insurer.  The new policy was offered through a different company, with liability through yet another company (two companies total).  The premium offered is $8.243.75.  The property had previously been covered by a premium that had cost $2,600/year.

4.
Which companies are you considering and which have offered you coverage?  A longtime famous carrier refused to offer coverage.  A company headquartered in Japan said come back in 3 years.  The policyholder did try other companies but no one has returned their call.

5.
Have you made claims?  Did you make inquiries that were treated as claims?

A major fire in June caused $300,000 in damages.  The fire started in the laundry room.  The likely cause of the fire was a faulty gas water heater.  



a.
If yes to "claims," what type and how much was the claim for and how much was paid?  Insurer paid all of the repairs.  

6.
If no claims and no inquiries, were you offered renewal?


At what price before and after?  Prior policy was $2,600.00/year.  A new policy is being offered at $8,243.75.

7.
Did anyone mention to you that your credit was somehow influencing whether you were being offered homeowners insurance, did anyone use the words credit score or homeowners insurance score?  Consumer owns her home free and clear.

1.
How long with your present insurance company?  Nearly 20 years.

2.
Which one?  Major company

3.
Are you being declined coverage from the current carrier, getting a price increase, or are you getting a price increase because it's now a new carrier?  What is the explanation that the insurer has given you regarding why they either will not insure you or why the rate has gone up so dramatically?  The homeowner called their insurer several times with inquiries.  Several years ago a limb fell and caused damage to gutters.  Recently, the homeowner asked for and received a print-out from CLUE.  The homeowner notes that the limb incident was listed.

4.
Which companies are you considering and which have offered you coverage? 

The only offers of coverage have come from surplus lines carriers.

5.
Have you made claims?  Did you make inquiries that were treated as claims?  Yes, see above.



a.
If yes to "claims," what type and how much was the claim for and how much was paid?  $1,000 for limb damage.

6.
If no claims and no inquiries, were you offered renewal?


At what price before and after?  Was $1300/year.  Never received an offer this year.  Now, getting quotes from surplus lines carriers in the $3200 range.

7.
Did anyone mention to you that your credit was somehow influencing whether you were being offered homeowners insurance, did anyone use the words credit score or homeowners insurance score?  Not an issue as far as the consumer knows.

1.
How long with your present insurance company?  Since at least 1997

2.
Which one?  Major company

3.
Are you being declined coverage from the current carrier, getting a price increase, or are you getting a price increase because it's now a new carrier?  What is the explanation that the insurer has given you regarding why they either will not insure you or why the rate has gone up so dramatically?

Condominium owner.  The policyholder is one of four residents in a condominium complex.  All four condominium owners jointly insure the building from hazards such as fire and water.  Last year the property was insured for $1.2 million and the premium was $2001.00 with $1,000 deductible.  This year, the policyholder has been offered a premium costing $3,355.00 with no changes to coverage.  

The insurer told the policyholder that the events of 9/11 hit insurers hard, that the rising cost of doing business has made it difficult for insurers, and that increasing claims costs are taking a bite out of profits. 

4.
Which companies are you considering and which have offered you coverage?

5.
Have you made claims?  Did you make inquiries that were treated as claims?  September, 2001, drunk driver lost control of car and drove into building.  The homeowner's insurer charged the driver's insurance company.



a.
If yes to "claims," what type and how much was the claim for and how much was paid?

6.
If no claims and no inquiries, were you offered renewal?


At what price before and after?

7.
Did anyone mention to you that your credit was somehow influencing whether you were being offered homeowners insurance, did anyone use the words credit score or homeowners insurance score?

No answer.

1.
How long with your present insurance company?  Since 1984.

2.
Which one?  Major carrier

3.
Are you being declined coverage from the current carrier, getting a price increase, or are you getting a price increase because it's now a new carrier?  What is the explanation that the insurer has given you regarding why they either will not insure you or why the rate has gone up so dramatically?

Seeking to purchase a new home and were turned down by their existing company.  The homeowners were told that the denial was a result of claims that they filed at their previous residence.  Consumer had to "scramble " to acquire insurance in order to close escrow.  

4.
Which companies are you considering and which have offered you coverage?

Switched to a major auto carrier with a smaller market share in homeowners.  

5.
Have you made claims?  Did you make inquiries that were treated as claims?  Had filed a claim regarding water damage to previous residence.



a.
If yes to "claims," what type and how much was the claim for and how much was paid?

Approximately $5-6,000.

6.
If no claims and no inquiries, were you offered renewal?


At what price before and after?

7.
Did anyone mention to you that your credit was somehow influencing whether you were being offered homeowners insurance, did anyone use the words credit score or homeowners insurance score?

No answer.

Appendix  A

California Homeowners Insurance 

SECTION 1:

Time Saving Tips  

You can save time by using the Department of Insurance website to obtain approximate prices for homeowners insurance in your area.  Information about complaints about various carriers is also available online. Here are five steps to save time shopping for homeowners insurance:





Step #1:
Get a general idea of premiums for homes in your area 




www.insurance.ca.gov/docs/FS-Surveys.htm
Step #2:
Print the list, and circle companies offering premiums that you might be able to afford

Step #3:
How are these companies ranked by the California Department of Insurance based upon justified complaints?



       www.insurance.ca.gov/docs/FS-ComplaintStudy.htm
Step #4:
Call companies (using the phone numbers, below) that have the right mix of price/justified complaints to suit your needs, and recognize that price and justified complaints are only two pieces of information upon which to evaluate an insurance company.  In addition, only some of the insurance companies in California are included in the premium survey, so many other companies may also be available to insure your home.

The amount of available coverage, insurer financial stability, your relationship with an agent/broker, and other “intangibles” should also be part of your evaluation of an insurer.  Unfortunately, some insurers may decline to offer coverage based upon prior claims or the age of a home, etc.  However, an insurer may not decline to offer you insurance based upon your “credit score” or your “insurance score.”  If an insurer or an agent/broker advises you that you will not be offered homeowners insurance because of your credit score/insurance score, please notify the California Department of Insurance at 1-800-927-4357.  Please note that an insurer may decline to offer you a time-payment plan based upon your credit score.  The financial strength of insurers is often available through A.M. Best online at www.ambest.com or Weiss Ratings online at www.weissratings.com or you may access this information through the reference desk of a local library.

Step #5:
Call an independent agent/broker to see if you can obtain coverage from other insurers not listed above.



SECTION 2:  

Phone Numbers

Nearly 150 insurers offer homeowners coverage to California consumers. Some of these companies may require you to contact a local agent/broker. You should also consider using an independent agent/broker to locate coverage for your home.  Check the Yellow Pages for independent agents and brokers in your area.  Quotes may also be obtained by using Insweb.com, Quotesmith.com, Yahoo Finance, and other web-based quotation services.

Want to learn more about a company listed below?  Use the California Department of Insurance website at www.insurance.ca.gov.  Information about 50 major carriers and the “Justified Complaint Ratio” is available at www.insurance.ca.gov/docs/FS-ComplaintStudy.htm . You can also learn about a company by using major search engines such as Google or reading about the company in www.insurancenewsnet.com.   

ACCEPTANCE INDEMNITY




800-228-7217

AUI INSURANCE






888-244-2736

ALLIED PROPERTY & CASUALTY INS. CO. 


800-634-7351

ALLSTATE INSURANCE COMPANY (Member, CEA) 
800-386-6126

AMCO INSURANCE COMPANY



800-634-7351

AMERICAN BANKERS 





800-852-2244

AMERICAN CASUALTY OF READING PA.


800-262-7161

AMERICAN EQUITY SPECIALTY CO.



800-991-5334

AMERICAN FAMILY HOME INSURANCE


800-543-2644

AMERICAN FEDERATION INSURANCE CO.

800-527-3907

AMERICAN INSURANCE COMPANY



800-527-5787

AMERICAN INTERNATIONAL INSURANCE


800-241-1188

AMERICAN MANUFACTURERS MUTUAL INS. CO.
800-833-0355

AMERICAN MODERN HOME INSURANCE CO.

800-543-2644

AMERICAN NATIONAL PROPERTY AND CASUALTY
800-333-2860

AMERICAN RELIABLE INSURANCE COMPANY

800-535-1333

AMERICAN STATES INSURANCE CO.


800-831-1147

AMERICAN STERLING





888-455-2742

AMEX ASSURANCE





800-842-3344

AMICA MUTUAL






800-242-6422

ARMED FORCES INSURANCE EXCHANGE (Member, CEA)
800-255-6792

ASSOCIATED INDEMNITY CORPORATION


800-663-7007

BALBOA INSURANCE





800-854-6115

CALFARM INSURANCE COMPANY



800-388-9963

CALIFORNIA CAPITAL INSURANCE COMPANY

800-682-9255

CALIFORNIA CASUALTY INSURANCE COMPANY

800-800-9410

CALIFORNIA FAIR PLAN (Hard to insure homes/special rules,


Member- CEA
)

800-339-4099

CALIFORNIA STATE AUTO ASSN. (CSAA, Member- CEA)800-992-8228

CENTRE







800-471-3179

CENTURY-NATIONAL INSURANCE COMPANY

800-733-0880

CHURCH INSURANCE CO.




800-223-6602

CHURCH MUTUAL





800-542-3465

CIVIC PROPERTY AND CASUALTY INSURANCE CO.
800-242-5592

CIVIL SERVICE EMPLOYEES INSURANCE CO.

800-282-6848

CLARENDON/ARROWHEAD GENERAL AGENCY

800-333-5553 x 6931

CNA/ENCOMPASS (Member, CEA)



800-262-7161

COMMERCIAL UNION INSURANCE COMPANY

800-854-1415

CONVERIUM INSURANCE




800-294-9242

CSE SAFEGUARD






800-282-6848

DANIELSON NATIONAL 





800-624-4104

DEPOSITORS INSURANCE CO.



800-247-0363

DIAMOND STATE INSURANCE CO.



800-333-0352

EAGLE WEST






800-682-9255

ELECTRIC INSURANCE CO.




800-227-2757

EXACT PROPERTY AND CASUALTY



800-242-5592

EXPLORER INSURANCE COMPANY



800-877-1111

FARMERS INSURANCE EXCHANGE (Member, CEA)
323-932-3200

FEDERAL INSURANCE COMPANY



800-252-4670

FEDERATED MUTUAL





800-533-0472

FIDELITY AND DEPOSIT COMPANY OF MARYLAND
800-382-2150

FIDELITY AND GUARANTY INSURANCE UNDERWRITERS 800-832-2323

FIDELITY NATIONAL





888-333-2120

FIRE INSURANCE EXCHANGE



323-932-3200

FIREMAN’S FUND INSURANCE COMPANY


800-527-5787

FIRST AMERICAN PROPERTY & CASUALTY

888-922-5343

FIRST AMERICAN SPECIALTY INSURANCE CO.

800-756-9100

FIRST COMMUNITY INSURANCE CO.


800-627-0000

FIRST NATIONAL INSURANCE CO.



800-544-2614

FLORISTS MUTUAL





800-851-7740

FOREMOST INS. CO. OF GRAND RAPIDS MICHIGAN
800-527-3905

GENERAL ACCIDENT INSURANCE CO.


800-888-0995

GENERAL ELECTRIC PROPERTY & CASUALTY

800-523-4040

GENERAL SECURITY INSURANCE CO.


800-326-3299

GENERAL STAR NATIONAL INSURANCE CO.

800-431-9994

GEOVERA INSURANCE CO.




800-324-6020

GLOBE INDEMNITY





800-523-6269

GRANGE INSURANCE ASSOCIATION


800-247-2643

GREAT AMERICAN ALLIANCE




800-972-3008

GUIDEONE MUTUAL INSURANCE COMPANY

800-247-4176

HANOVER







800-955-8850

HARTFORD CASUALTY INSURANCE COMPANY

800-243-5860

HARTFORD UNDERWRITERS INSURANCE CO.

800-624-5578

HAWAIIAN INSURANCE & GUARANTY


800-444-2955

HORACE MANN PROP. & CAS. INS. CO.


800-999-1030

INDEMNITY INSURANCE COMPANY



800-352-4462

INSURANCE COMPANY OF NORTH AMERICA

800-352-4462

LIBERTY MUTUAL FIRE INSURANCE CO. (Member, CEA)
800-262-8238

LUMBERMANS MUTUAL CASUALTY CO.


800-833-0355

LYNDON PROPERTY INSURANCE CO.


800-950-6060

MARKEL INSURANCE CO.




800-431-1270

MERCED MUTUAL





800-348-6747

MERCURY CASUALTY COMPANY (Member, CEA)
800-824-6194

MERITPLAN INSURANCE CO.




800-854-6115

METROPOLITAN DIRECT




800-638-4208

MIC GENERAL INSURANCE CORP.



800-642-6464

MICHIGAN MILLERS MUTUAL INS. CO.


800-888-1914

MODERN INSURANCE CO.




800-544-3229

MUTUAL SERVICE CASUALTY INS. CO.


800-544-3229

NATIONAL CASUALTY COMPANY



800-423-7675

NATIONAL GENERAL INS. CO.



800-847-6442

NATIONWIDE MUTUAL FIRE INSURANACE CO.

800-523-7828

NEIGHBORHOOD SPIRIT PROP. & CAS. CO.

888-441-3228

NEW HAMPSHIRE INSURANCE COMPANY


800-843-9600

NEWPORT INSURANCE





800-854-6115

NORTHERN INSURANCE COMPANY OF NY

800-382-2150

NORTHLAND INSURANCE CO.



800-237-9334

ONEBEACON AMERICAN INSURANCE CO.

800-854-1415

OREGON MUTUAL INSURANCE COMPANY

800-888-2141

PACIFIC INDEMNITY INS. CO.




800-248-2275

PACIFIC NATIONAL





800-873-6644

PACIFIC PROPERTY AND CASUALTY


800-333-2860

PACIFIC SELECT INSURANCE COMPANY


800-774-1012

PACIFIC SPECIALTY INSURANCE COMPANY

800-828-3003

PENNSYLVANIA GENERAL




800-888-0995

PHILADELPHIA INDEMNITY




800-564-7766

PRUDENTIAL (Member, CEA)




800-864-3603

REDLAND INSURANCE CO.




800-742-6837

REPUBLIC WESTERN INS. CO.



800-858-0317

RESIDENTS MUTUAL INSURANCE COMPANY

800-234-2103

ROCKY MOUNTAIN FIRE AND CASUALTY


800-247-2643

ROYAL INDEMNITY





800-523-5451

ROYAL INSURANCE CO.




800-858-1950

SAFECO INSURANCE COMPANY OF AMERICA

800-332-3226

SAFECO INSURANCE COMPANY OF ILLINOIS

800-437-3682

SEQUOIA







800-227-8642

SOMPO JAPAN INS. CO. OF AMERICA


800-444-6870

SOUTHERN CALIFORNIA AUTOMOBILE CLUB

(Member, CEA)






800-924-6141

STANDARD FIRE INSURANCE COMPANY


800-243-0185

STATE FARM INSURANCE CO. (Current customers only,

 Member, CEA)  

714-241-1000

TOPA INSURANCE





800-949-6505

TRAVELERS PROPERTY & CASUALTY COMPANY
860-277-0111

UNIGARD INDEMNITY 





800-777-0765

UNITED SERVICES AUTO ASSOCIATION (Members only,

     Member, CEA)
800-531-8100

UNITED STATES FIDELITY AND GUARANTY

800-873-2634

VALIANT INSURANCE CO.




800-382-2150

VALLEY INSURANCE CO.




800-456-6343

VIGILANT INSURANCE CO.




800-252-4670

WAWANESA GENERAL INSURANCE CO.


800-640-2920

WESTERN HOME INS. CO.




800-999-3464

WESTERN MUTUAL INSURANCE COMPANY

800-234-2103

WORKMEN’S (Member, CEA)




800-697-6117

This information was extracted from the California Department of Insurance website as of November 19, 2002.  Some listed insurers may not be offering insurance at this time. To report an error on this list or to add or delete insurers, please e-mail Senator.Speier@sen.ca.gov.  To file a consumer complaint with the California Department of Insurance, call 1-800-927-4357. 

  $$

SECTION 3:

Money Saving Tips

Here are some money saving tips from Yahoo Finance, Insure.com, agents/brokers, and homeowners:


1.
Shop a lot.  Most consumers focus on a few “name brand” companies because they feel comfortable with the reputations of these companies.  While name brand may be an indicator of both value and the claims paying philosophy of an insurer, smaller carriers also offer substantial value.  Prices vary substantially.  Take the time to shop. Since most homeowners stay with their companies year in and year out, it’s worth it to do a substantial search before settling on a new carrier.


2.
Raise your deductible.  Let’s face it:  do you really need homeowners insurance to pay for a $200 window repair or do you need it to pay for larger claims for damage related to wind, fire or water damage?  Increasing your deductible from $250 to as much as $1,000 per claim can reduce your premium substantially—between 12% to 24% according to Insure.com. Insurance claims happen, and you shouldn’t feel pressured to set a larger deductible than you can reasonably afford to pay if a loss happens. However, check your home loan before you set a deductible.  Lenders will require that insurance cover a given percentage of the combined value of the home and land or have a maximum deductible to meet the requirements of your mortgage.

3.
If your coverage is inadequate or expensive, and you need additional options, consider finding a different carrier and then canceling your existing coverage mid-term.  Many consumers are complaining about not being able to keep their insurance, and most would never cancel their own homeowners insurance mid-term. In fact, insurers may penalize you by returning only a part of your premium (also known as “short-rating”) if you fail to keep your insurance in force for the entire term of the policy.  

However, consumers do have a choice.  If you find a better value somewhere else and it makes sense to cancel mid-term, get started with another carrier and then cancel your existing policy.  Be sure your new coverage is in force before canceling and wait about 30 days after the new policy starts before canceling the old one. In rare cases, an insurer will notice something in the industry database (see CLUE, #8, below), and cancel the new coverage.  It may be particularly important to cancel mid-term if your new carrier is offering a steep discount on your homeowners coverage to customers who buy both home and auto from the carrier.  These discounts can be substantial, and it then becomes a question of whether it’s worth it to switch.

If you have coverage under the FAIR plan, be extra careful. Be certain that your new carrier understands that you are currently insured with the FAIR Plan, and that the new company understands why you are with FAIR- i.e. brush hazard or simply turned down three times by other insurers.  Keep all written (and e-mail) comments by the insurer or the insurer’s underwriter should a disagreement develop about whether or not you told your new carrier about all the risks associated with your home.  

Finally, the insurance industry will tell you that staying with a carrier for a long time may also have a value for some low risk homeowners.  It could be true.  If insurance prices increase substantially and insurance companies become more “picky” about who they accept, then your company may be one that allows a certain number of claims before you are non-renewed as a customer.  In short, ask your existing company some simple questions before dropping them:  1)  How many claims/how large a claim can I file and still keep this insurance?; 2)  Are you willing to work with me to either get the premium reduced or to explain why you’re better than the other company?  A good agent/broker should be able to answer these questions easily.  If you’re dealing with a lesser-trained representative of the company, you may have a tough time getting straight answers and in the end may not be able to tell if staying or switching is a good idea.


4.
Ask your friends, co-workers, neighbors and family members who they have as insurers.  You’ll be surprised by the answers.  Perhaps some have had claims paid by the carrier and can offer advice based upon their experiences.


5.
Definitely consider combining your auto insurance with your homeowners insurance.  Seriously consider companies that also offer life insurance. While carriers often won’t offer a discount on your auto insurance if you also buy homeowners coverage, many carriers offer steep discounts on homeowners coverage if you also have auto or life coverage.  Before putting “all your eggs in one basket,” however, check the insurer’s financial rating over time and recognize that you could be with the carrier for many years, particularly if you buy life insurance.  There’s a rational argument for diversifying slightly and avoiding the life insurance, but this is basically a question about whether or not you, as a consumer, trust the company and its finances.  


6.
Take reasonable steps to minimize the risks of loss.  Consider the tradeoffs of, for example, installing a burglar alarm or continuing to go without coverage.  Some carriers will offer substantial discounts for burglar alarms.  Do you have a shake roof?  While it’s attractive, it can also be costly to insure.  Consider changing it when it wears out if it will enhance fire safety and reduce the risk of loss.  As you’re shopping for homeowners insurance, ask for an estimate based upon shake vs. composition or tile. If you live in a high fire zone, many carriers won’t even consider offering you insurance unless you’ve created “defensible space” around your home—rock and other noncombustible landscaping to stop fires in their tracks and to give firefighters a chance to defend your property. Does your home have deadbolts, smoke detectors, a smoker in the house or even a sprinkler system?  Have you upgraded the wiring—if so, you could be eligible for a discount.  Are you going to need an umbrella liability policy?  Take reasonable steps to minimize risks and you’ll minimize your premiums.  


7.
Do you need earthquake insurance as well as homeowners coverage?  The California Earthquake Authority is the source of coverage for nearly 800,000 California homeowners and you can get a rough estimate of the price you will pay for coverage on your property by using the CEA “premium calculator” at:

http://www.earthquakeauthority.com/rates/rates.html#top

To obtain a CEA policy, you will have to purchase your homeowners policy through a CEA-member company.  As of November 2002, these are the CEA-member companies:

Allstate Insurance Company

                        Armed Forces Insurance Exchange

                        California FAIR Plan

                        CSAA

                        Encompass Insurance (formerly CNA)

                        Farmers Insurance Group

                        Homesite Insurance of California

                        Interinsurance Exchange of the Automobile Club

                        Liberty Mutual

                        Merastar

                        Mercury

                        Prudential

                        State Farm Insurance

                        USAA

                        Workmen's Auto Insurance

The CEA is not the only company offering earthquake coverage.   All insurers offering homeowners insurance must offer their own earthquake insurance or the earthquake insurance of another company or CEA coverage.  There are only a few CEA companies (above).  If you would like to receive a quote for earthquake insurance from a non-CEA company, simply examine the companies in Section 2 (1-800 numbers), and obtain a quote for both homeowners and earthquake insurance from any company that is not in the CEA.  

This is one more time when it pays to shop the market.  One insurer’s homeowners policy may, for example, be slightly more costly than another’s.  However, earthquake insurance through the higher-priced company may be significantly less--- it just depends.  Remember:  All homeowners companies must offer you earthquake insurance when you first buy homeowners insurance, and all companies must offer their existing customers earthquake insurance at least every two years.  

8.
Get a clue about CLUE.  CLUE stands for Comprehensive Loss Underwriting Exchange.  It’s an industry database used by most homeowner carriers, and it contains information about most claims that you’ve made on a homeowners policy (and other types of claims as well) during the past five years, and sometimes information about any claims made on your existing home even before you owned it! Unfortunately CLUE, in combination with your insurance company’s underwriting guidelines, can impact your options about premiums and coverage dramatically.

For example, a homeowner made a claim for water damage and was paid about $300.  A few months later, the homeowner didn’t submit a claim but called to report water damage (the insurance policy requires that the insurer be notified).  The agent opened a claim (without telling the homeowner) and the company declined to pay for the damage.  CLUE now records two water damage claims on that property by that homeowner.  In the current insurance market in California, this homeowner was turned down by most major insurance carriers and may end up being insured by the FAIR Plan (at very high prices for basic coverage).  


Whenever you contact your agent/broker/company, be crystal clear about whether you want to make a claim.  You can even ask about what’s already in your CLUE record. Consumers can correct/or enter their own version of facts into CLUE’s database by contacting CLUE at (888) 497-0011.  If you believe that you have been treated unfairly by your insurer or your agent/broker because a claim was opened when you were only making an inquiry, and you can’t get your record corrected to your satisfaction, consider filing a complaint with the California Department of Insurance by calling 1-800-927-4357.

9.
Group discounts/senior discounts.  If you’re fortunate enough to be a member of an association that has arranged for group rates, consider this insurance as a viable option and don’t just toss the envelope-stuffer.  The underwriting guidelines on group insurance (the rules about who gets covered) may be more favorable towards you when you’re in a “group” than when you are simply applying as a single homeowner.  Seniors generally get better rates on homeowners coverage and they should ask all carriers if a seniors discount is available.

10.
Don’t wait until the last minute to start shopping! State law requires that insurers give you notice that they are “non-renewing” your policy, and if the company is going to renew at much higher prices then you’ll still need time to shop.  Most consumers have more important things to do, but insurance is a key requirement of all mortgages.  Shop early and aggressively.  Don’t end up feeling like you’ve been backed into a corner because you waited until the last minute.  Here’s a simple way to get started:

a.  Date your homeowners policy will be renewed:

____________________

b.  Three months before this date:



____________________

c.   On the date noted on line b, you will:
1.  Surf the web looking for basic quotes, including using the Department of Insurance website at www.insurance.ca.gov (a public librarian can also help you do this).


2.  Look at your auto coverage to decide if you’re willing to switch/or combine coverage into one insurer.


3.   Look at your ceiling to see if you have smoke detectors in each bedroom and the main living rooms, and make a run to the hardware store if you don’t (don’t forget the batteries).


4.    Call your current company (agent-broker) for a heart-to-heart about whether your coverage will be renewed;


5.    Consider installing dead-bolt locks and taking reasonable steps to reduce risks.

11
Surplus lines coverage.  Most consumers want all their homeowners insurance from one company.  Sometimes, this isn’t possible and additional liability coverage, for example, may have to be purchased from a “surplus lines” company.  Surplus lines is an insurance industry/statutory term of art for an insurance company that offers insurance in California, but it isn’t regulated directly by the California Department of Insurance.  Contract disputes may or may not be adjudicated in a California court, and generally won’t be.  

However, the insurance company has agreed to be examined by the California Surplus Lines Association, and to abide by the standards and practices of that Association.  The benefit for the company is that reputable surplus lines brokers will sell the insurance to the right customers, usually businesses.  However, homeowners coverage and additional liability coverage for consumers might be obtained through surplus lines companies depending upon whether the coverage has been added to a list established by the Insurance Commissioner. Check with your lender, and any other insurer that you also use, to ensure that surplus lines coverage will not interfere with/will satisfy any existing contracts that you may have.  Coverage offered through surplus lines, as well as a surplus lines broker near you, can be located by calling the Surplus Lines Association at (415) 434-4900 or by visiting the website at www.sla-cal.org. 
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PRIVATE
Dwelling Coverages 

The FAIR Plan offers a basic property insurance policy that may include some of the following features (the FAIR Plan policy provides coverage for certain perils only named in the policy): 

Fire coverage for the structure and appurtenant structures – Replacement Cost may be requested for the building structure(s) - if underwriting requirements are met. 

Fire coverage for the personal property or personal property of others; 

Extended Coverage (if ordered) for both structure and personal property; perils include damage caused by: wind, hail, aircraft damage, riot, vehicle damage, explosion & smoke 

Vandalism & Malicious Mischief (V&MM) (if ordered)for both structure and personal property; this optional insurance does not cover glass breakage, or the actual theft of property. 

Optional Endorsements Available 

Replacement Cost coverage pays up to the policy limits. Replacement cost may be requested for buildings only- it is issued only if underwriting requirements are met.Replacement Cost coverage for personalproperty/contents is not available.  Building Code Upgrade endorsement is available for residential properties containing 1-4 units. The property must qualify for Replacement Cost to obtain this coverage. 

Increased Cost of Construction endorsement is available for residential properties only. The property must qualify for Replacement Cost to obtain this coverage.  

Additions, Improvements & Alterations coverage is available for condominiums. 

Trees, Plants & Shrubs (with or without windstorm/hail perils) coverage is available for residential properties (1-4 units) only. 

Radio & Television Antennas, Awnings, Canopies & Signs coverage for windstorm and hail is available for residential properties (1-4 units)only. 

Informational Hearing

Senate Insurance Committee

Haunted Houses:  Does Making a Claim Make a

Home Uninsurable?

State Capitol, Room 112

Wednesday, December 4, 2002

10 a.m.


SENATOR JACKIE SPEIER:  In the last two months the Senate Insurance Committee has received an increasing number of calls from frustrated California homeowners. They complain about being blackballed by insurers, about CLUE a database used by insurers to register claims, about credit scoring and about the price of insurance. Builders tell me that it is easier to get a mortgage in my district than it is to get homeowners insurance. Clearly there is a problem. The press has repeatedly asked me if there is a crisis. There may be a crisis. The question is, is it real or is it manufactured? Then again there many not be a crisis at all. As you will hear today the California Fair plan has experienced an increase in the number of applicants, but it’s still not like it was after the Northridge earthquake. The Fair plan is now receiving about sixteen hundred applications a week. After the Northridge earthquake they were receiving close to six thousand applications a week. I am skeptical of claims of a crisis because we have recently witnessed other so called crisis that after we examined them turned out to be the result of market manipulation. I accept that there is a problem but if the problem is in part caused by the use of credit scores or other impermissible tools for screening homeowners, then this isn’t a crisis. It’s a case where the Department of Insurance needs to enforce the laws on the books. Today we’ll hear about the size of the problem in the homeowners market. Hopefully, we’ll also find solutions that can be implemented without changes in the law, but if changes to the law are needed we’ll discuss them subsequently. We have a big panel today. I want to thank all the witness that took time out of their day to come here, particularly our two homeowners and the realtor. They are all volunteers. The rest of us are being paid to be here today. Let me begin by asking my colleague Senator Johnson if he would like to make an opening statement. Now our first witness will be insurance commissioner Low, his final hurrah, last hurrah, before the Insurance Committee and we welcome him.   


INSURANCE COMMISSIONER HARRY LOW: Thank you very much madam chair. I am Harry Low the Insurance Commissioner, and Senator Johnson it’s very nice to be able to be here to speak on some specific issues that are very current in our homeowners insurance market. I also have in attendance in the audience a number of my staff that will be able to help answer some questions that you might have. Certainly over the past few months we have witnessed this dramatic change in the insurance marketplace and in all the issues from workers compensation, to long term healthcare or perhaps to other lines of insurance. There has not been any other line of insurance to experience a more dramatic shift than the homeowners insurance market. We know that despite this high insurance market there are a number of options available to consumers. For example, according to our market survey conducted earlier this month, which is going to be available on our website, there are still a total of seventy-three insurance companies that are writing new homeowners business in California,  and another sixty-two are writing renewal business. Additionally, the California Fair Plan is available for consumers who are not able to secure insurance from the general market. I want to describe what the Department of Insurance has noted during the market changes and the impact of these changes on consumers. I’ll clarify CDI, a statutory authority regarding the issues surrounding homeowners insurance market. Proposition 103 sets limits on the permissible rating factors that can be used in auto insurance. However, in homeowners insurance it’s governed only by the general nondiscriminatory standards. For nearly a decade consumers enjoyed the benefits of a strong economy as on pursed the lines of insurance including auto and homeowners, and they experienced decreased rates. Spurred on by the strong economy, insurers focused on increasing their market shares in the homeowners market with competitive rates and relatively flexible, underwriting practices. The market began tighten as the economy experienced a downturn in the first quarter of 2001. By the second quarter we began to see the changes in the insurance market overall as underwriting losses continued to increase and companies began submitting requests for rate increases and exclusions of coverage. This trend is not unprecedented. During the recession of the late 1980s and the early 1990s we experienced a similar hardening of the insurance market and increases in prices. Under such market conditions insurers commonly responded by tightening underwriting guidelines and raising the prices. The situation worsened following the events of September 11. Insurers were hit with lower investment yields and greater capital losses and reinsurance capacity problems were quite evident. In response to these issues of continued under riding losses the market tightened further. Under the requirements of Proposition 103, approval or disapproval of rate changes requested by insurers is based upon loss data provided by insurance companies to our Department of Insurance. The information submitted must be verifiable and based on insured losses in California. Our experience is that these changes have historically proven to be cyclical, as the economy recovers generally so does the insurance market. A number of factors complicate this economic cycle, including the fact that insurers have specifically identified water claims as being responsible for the dramatic increases in their losses. Our Department of Insurance is now trying to review the data,  and seek the data to see whether such water claim losses are in fact the reason for some of these dramatic changes. That data will be available as we collect this from them, we will probably be putting out a report later next year. The additional complication on this issue surrounds underwriting practices, and tools used by insurers to frame their underwriting guidelines which are critical to an insurers ability to conduct business. A number of questions surround the issues of underwriting guidelines including, are they public documents? One of our responsibilities as a regulator includes assuring a strong competitive insurance market. As insurers underwriting guidelines are the result of data collected in an effort to identify opportunities to offer more competitive products and rates, insurers maintain that their underwriting guidelines are privileged, that they are trade secrets, and that public disclosure, if released to competitors, would compromise their ability to compete effectively in a market place. Appellate courts in California have split on the issue of whether insurers community penetration data, which is provided to our department of insurance, is privileged and this matter, this issue, is currently before the California Supreme Court which will soon resolve this issue. The State Farm Plate case, which is the case pending in the Supreme Court, involves a consumers group requesting disclosure of the number of policies that have been sold in designated zip codes. State Farm contends that public disclosure of this information is not permissible. Our position, the department’s position, is that the zip code data is subject to public disclosure and The Supreme Court will tell us whether we are right or wrong on that very soon. There will still be the question whether underwriting guidelines are indeed trade secrets. So that issue still may be outstanding even though The Supreme Court rules one way or the other. Currently our practice is to recognize that privilege does exist with the acknowledgement that this will change, or may change, when the Supreme Court decision is issued. There are other questions regarding underwriting practices including how the insurers determine the potential risk a consumer or property poses. Insurers have at their disposal a number of tools to assist them in assessing the potential risk of writing a homeowners policy. Commonly this practice involves evaluating a potential or existing customer specific situation. In the spring of this year we began hearing from an increasing number of policyholders that complained that they were not renewed for their insurance on the claim that there was claim activity or merely inquiry about a claim to the insurance company. Our concern in the department grew as we also began to hear that many policyholders were not renewed and were unable to secure insurance in the open market. By June of this year the fastest growing complaint on our hotline was from consumers who either could not find affordable homeowners insurance or who could not secure appropriate coverage. This was further confirmed by a check with officials at the Fair Access Insurance Requirement Plan, the FAIR insurance plan, which revealed a dramatic increase in new applications for insurance from homeowners unable to find that coverage. Over the past six months we have experienced a four-fold increase in consumer complaints regarding homeowners insurance. The most common complaint included refusal to insure or the non-renewal of insurance. Our initial investigation reviewed a common denominator and that was the use of CLUE to justify non-renewal or refusal to write insurance. It appears that some insurers are using this comprehensive loss underwriting exchange database commonly referred to as CLUE as an underwriting tool. The CLUE database originally was formed twenty years ago as an information tool to assist insurers in identifying the potential fraudulent auto claim activity. This database was then expanded to the homeowner insurance market about ten years ago. While it’s possible that the CLUE database may serve as a legitament role in the underwriting formula, our over riding concern is that the application of the CLUE database has become the cornerstone of information for the underwriting purposes. And this practice has thus resulted in mechanizing the job of underwriting and it fails to take into account an individual consumers loss potential. Our consumer services and marketing content branch is currently investigating a number of cases that involve either the non-renewal of insurance dramatically, and also dramatic unexplained increases in premiums. As well as cases where consumers were refused insurance based on this skewed data, but were not notified by the insurer that the refusal was a result of a CLUE report. It is interesting to note ChoicePoint, the company that owns and manages the CLUE database, officials from that, Choice Point, will be testifying today, report that federal law requires an insurer notify a consumer when an adverse action is taken based upon the information provided in a CLUE report. However, we have heard from consumers who were not renewed by their existing insurers or turned down by several other insurers without the database information ever being mentioned. In one case a consumer acting on CDI advice requested a copy of their CLUE report only to find that insurers had in fact made inquiries but had never disclosed the information to the consumer that the CLUE database was in fact used to evaluate their request for insurance. This is why we are concerned that the CLUE database, which functions much like a credit report, is being used to single out consumers with either claim activity or water damage claim or loss. ChoicePoint and other insurers are quick to state that, like the laws that govern credit reporting, federal law states that the consumers have a right to that CLUE report and to contest information that appears on it. While that CLUE database has the infirmities of a credit report, most consumers have no idea that the CLUE database exists or that information regarding their insurance activities is entered into this database and shared among other insurers. CLUE is a private business and generally is outside the state regulatory scheme and out of the public view. CLUE largely operates without knowledge of policyholders and we understand CLUE is not the only database serving the industry in this capacity, but it does serve ninety-five percent of the insurance industry. These are among the many reasons that I brought this to the attention of this committee this last month in the auto body repair fraud hearing on October 28 of this year. The question remains, what can we do or should we do to correct the problem and improve the overall state of the homeowners market? For example, is legislation an answer? I believe that we must proceed cautiously when considering the option of legislation. We still need more data about underwriting and our job, as a regulator is to find a balance between enough regulation to protect the consumer and enough market freedom to ensure a strong and competitive insurance market. We believe it would be wise to research these issues, and consider possible options, and gather more data. With that said I do believe that there are some opportunities for regulatory options to effectively protect consumers. Especially with regards to the use of the CLUE database and other underwriting practices. Now, I have instructed our staff to research the CLUE databases and its application by insurers, and to assess our regulatory options to ensure that the data is accurate and is fairly used in underwriting practices and that consumers are properly informed of the existence of CLUE, and that the use of the database by insurers is known to policy holders. Regarding the increases that we have experienced in insurance rates over the past year, I can without hesitation assure this committee that our rate regulation branch is very diligent in their efforts to verify company data submitted about rate requests. Our data regulation staff has an average of twenty years of insurance experience on actuarial matters to verify this data. In reviewing the three year trend in rate approvals we found that an average of fifty-five percent of all rate increase requests by insurance companies were either withdrawn after our initial review or denied or they were approved for less than the carrier had originally requested. We do expect that the hard market will ease as economic conditions improve nationally. We will continue to monitor these market trends and ensure that rates are justified and appropriate for the conditions. The question that looms over the rate issue is how it is that some consumers experienced double and triple rate increases. The answer to that question is not easy, indeed it is quite complicated. It’s true that the average rate increase this year is approximately fifteen percent however we must remember that pricing for individual homeowners on their policies is based on a wide variety of variables including, the age of the home, the location, the type of construction of the property, the claim activity, and the type of coverage, just to name a few of these variables. The average rate increase is just that, an average, and individual homeowner rates can certainly vary. We’re investigating a number of cases where it appears the consumer’s annual premium doubled or tripled with no claim activity and with no explanation from the insurer. It’s important that consumers contact our department of insurance when they have a problem with an insurer so that we can investigate that issue and assist them. I can say that our consumer services and market conduct branch responds to and investigates consumer complaints. Last year CDI hotline officers fielded more than a half a million calls and referred numerous cases to market conduct for investigation. As a result of their hard work we succeeded in returning thirty-two million dollars to consumers last year. We have succeeded in a number of cases where we contacted insurers on behalf of policyholders who were not renewed or could not find insurance due to claim history. In several cases we found that the nonrenewal of the policy or the refusal to insure was due to either company policy or error and in the end consumers were renewed or able to obtain appropriate coverage. I am very proud of the record of our department in protecting consumers and I am continually impressed with the hard work and dedication of the staff in consumer services and market conduct. I believe that CDI will continue in its superior efforts to serve the California consumers. Another concern that the committee has expressed is with regard to the market conduct in the use of credit scoring by insurers. Insurers in my mind have not, and we have ruled that they have not, yet met their burden of proof that the use of credit scoring is related to risk or loss and that the credit scoring is not an accurate or dependable indicator of loss. Furthermore, the insurers have not proven to our satisfaction that the use of credit scoring will not promote inequities and contribute to the unavailability of insurance. I personally believe that the use of credit scores may result in unfairness or discrimination. During my administration we have through the regulation process resisted the use of credit scoring in any underwriting activities. On a closing note I believe that there is an obligation on the part of the insurance industry to do a better job of educating and communicating with the consumers. Over the past few weeks industry representatives are repeatedly quoted in the media as stating that consumers are misusing their insurance by relying on it for maintenance versus accidental or catastrophic loss. However, we have heard from a number of consumers, with as many as twenty-five or thirty years with one insurer, who were dropped after filing only one water related claim or suffering a single weather related loss. I believe its incumbent on insurers to educate consumers regarding the companies policies and practices, and the use of their products.  Consumers in most cases do not have the luxury of refusing the products if they are not satisfied with the insurer's policy or actions. When insurers hold most of the information cards such as the case with the CLUE database where customers are unaware of the system, the advantage tips further into the hands of the insurers. I believe the CDI has a very good record for providing consumers with important and useful information. To date we have more than fifty consumer publications addressing a wide variety of insurance related issues and we will work with insurers to ensure that consumers receive the kind of information that they need regarding insurers practices and the use of the CLUE database. Additionally, we will continue to advocate for appropriate consumer protections and, when necessary, turn to the legislature for assistance for meeting that goal. Madam Chair, and Senator Johnson, and other members of the committee I hope that I have answered some of your questions. We have staff present that will also provide additional information as needed.


SENATOR ROSS JOHNSON: You mentioned in the course of your statement that complaints about availability of or renewal of homeowners policies are the fastest growing complaints on the hotline…tell me there is a four-fold increase is kind of meaningless as well unless you can attach a number to it.


SENATOR JACKIE SPEIER: Maybe we can't.


Mr. Cignarale, can you?


MR. TONY CIGNARALE: Yes.  Hi.  Good morning.  Tony Cignarale, Chief of the Consumer Services Division, and I do have a few numbers here for you.  Hopefully that will answer some of our questions.


The 500,000 phone calls in essence translate.  Most of those are inquiries, just questions that are being asked, of 40,000 are then turned into consumer complaints, written consumer complaints.  Of those, approximately 40, it's about 45,000.  This year, it will be about 8,000 will be homeowners' complaints.


SENATOR SPEIER:  Eight thousand?


MR. CIGNARALE:  Eight thousand of the 40-something thousand.


SENATOR JOHNSON: There are approximately 170-some companies writing either new or renewing policies out there.  What's the total number of policies?


MR. CIGNARALE:  There's approximately 8 million policies out there in the homeowners market.


SENATOR JOHNSON:  Eight thousand complaints as opposed to ________, 8,000 complaints to the department about availability of homeowners coverage.  Out of eight million policyholders, 8,000.


If I understand what you're saying, that's a half million calls.  A lot of it is just people asking questions.


MR. CIGNARALE:  Right.  We provide direction on a number of issues, not just health, homeowners, auto.  A lot of our calls do involve auto.


What we look at, last year, we had about the same number of calls and complaints, a little more complaints this year, but we look at trends.  As an example, last year, we had -- our major areas are non-renewal, cancellations, refusal to insure, surcharges, misquotes on this particular area that we're here talking about today and we had 300 complaints in that area last year on those four or five issues.  This year, we've had 1,283 complaints.


SENATOR JOHNSON:  So that the four-fold increase that the commissioner referred to is taking it from 300 such complaints to 1,200 such complaints?


MR. CIGNARALE:  That's correct.


SENATOR JOHNSON:  Now of the 1,200 complaints, is some percentage of that resolved by clearing up confusion or ambiguity with the company?  This was a human error and the individual winds up getting coverage either from the original company that had denied them or with some other?


MR. CIGNARALE:  Yes.  It runs the whole gambit of we're able to resolve the issue.  It could be inadvertent error; it could be a policy position made by a regional office.  Either way, we're in many cases able to resolve the issue.  However, most of these complaints did occur in the last six months and many in the last three months, and those cases are still open.


SENATOR JOHNSON:  I understand.  But I think, Commissioner, with respect, if there is some degree of misleading that comes from the statistics that you provided to us, you know, going from a half a million calls coming into the hotline, a four-fold increase in these types of complaints is fastest growing and then apparently what the actual numbers translate into is 8 million policyholders out there; and 1,200 had complaints and some percentage of those were resolved, this may be a problem but it doesn't seem like much of a crisis to me.


COMMISSIONER HARRY LOW:  I have not used that word.


SENATOR JOHNSON:  I know you didn't but others have. And frankly, the testimony that you provided in your written statement tended to sound like it was substantiating that by listing the number of calls in and the fourfold increase and so on.


Let me ask one final question.  What percentage of those 1,200 roughly complaints translated into complaints for non-renewal as opposed to unavailability of coverage elsewhere?


MR. CIGNARALE:  The exact number we have as of December 1 for this year is 468 complaints for the non-renewal issue of that 1,283.


SENATOR JOHNSON:  Again in the commissioner's statement, he talked about a concern with this CLUE system.


How is the CLUE system at fault?  If we assumed the worst case, if these insurance companies are just using this to deny coverage, wouldn't, in the normal course, if I'm seeking to renew, my insurance company knows what kinds of claims I filed, right?  They don't have to go out to some central database to get that information, do they?


COMMISSIONER LOW:  The information we're getting is that they are using this central database which is CLUE but one won't be denied in a series of incidents which is inferentially that they all are using this CLUE database.


SENATOR JOHNSON:  But wouldn't they have that information?  If I'm asking my insurance company to renew my policy, don't they know what claims I've filed against my policy?


COMMISSIONER LOW:  Depends on the length of your involvement with that insurance company.


SENATOR SPEIER:  Tenure.


SENATOR JOHNSON:  I thought I heard you say in the course of your remarks that anecdotally you'd heard of people who'd had a 30-year experience with a given insurance company and then were denied renewal after a claim.  Now in that illustration, would the insurance company have to talk to CLUE or anybody else?  They have that record.


SENATOR SPEIER:  They use the CLUE database though.


SENATOR JOHNSON:  But my point is, how is the CLUE database a factor in the question of renewal as opposed to new coverage?  I'm just tripping over that.  Why would there be a need to even consult that information?


MR. CIGNARALE:  Essentially the CLUE database is used going forward so the data entered by your company that decided to non-renew you is then entered into the CLUE database; so that when you do go out to find new insurance, those losses, claims, or incidents…


SENATOR JOHNSON:  Okay.  That’s a different issue, though.


MR. CIGNARALE:  Right.  It's twofold.


SENATOR JOHNSON:  The company refusing to renew me is one thing.  Having difficulty landing or finding other coverage -- and again, I appreciate your patience on this.  I'm honestly trying to understand.  We have 170-plus companies who are writing either new or renewed homeowner coverage in California and 1,200 people who've complained.  And even if we concede, which I do, that there are going to be people who have complaints who don't file a complaint with you, still it doesn't seem to me to have the dimensions really of a crisis.  It may mean, that as a consumer, I have to do some more shopping and some more careful shopping and compare coverages and compare prices but I don't know that this is crying out for the legislature or even the department to do anything fairly dramatic.


COMMISSIONER LOW:  That is why we are seeking the data, Senator.  We're calling for the data.  We're trying to verify the magnitude of this problem, if there is a magnitude to this problem -- how big is this problem.  And as I point out, there are other factors in this that are…


SENATOR JOHNSON:  …economy.

COMMISSIONER LOW:  That's a big factor in this.  But we are doing our best now to pinpoint how big is this problem, how many claims are there, how serious is this, and I think that we hope to have this data available fairly soon and that there may be other ways to look at this problem besides further legislation.


SENATOR JOHNSON:  I know I've said it three or four times, last question, but each answer triggers other questions.


COMMISSIONER LOW:  I'm used to one last question, your Honor.  (Laughter)


SENATOR JOHNSON:  I'm a married man myself.  (Laughter)


SENATOR SPEIER:  The chair will ignore that comment, Senator.  (Laughter)


SENATOR JOHNSON:  Mrs. Johnson is well known in the building.


SENATOR SPEIER:  We still want to know her first name though.  (Laughter)


SENATOR JOHNSON:  She Who Must Be Obeyed.  (Laughter)


In the kinds of analysis of markets generally that you do, not with respect to individual policyholders, but looked at the relationship between previous claims and the likelihood of additional claims, have you ever looked at whether there is some relationship between those who have filed previously, continuing to file new claims?


MR. CIGNARALE:  Yes, we have.  In fact, that's where the CLUE database does cause concern because the CLUE database doesn't distinguish between incidents, losses, or claims that may in fact have a relationship to the risk of future loss and incidents, losses, and claims that may not.


SENATOR JOHNSON:  What in the studies that you've done, how did you conduct those studies?  I mean did you use surveys and what was your conclusion with respect to what's the impact of prior claims on the likelihood of additional claims?


MR. CIGNARALE:  Well, there certainly is an impact and there certainly is a relationship.  But again, we must distinguish between those…


SENATOR JOHNSON:  The folks from CLUE are going to be up here a little later and, believe me, I'm going to have questions for them as well but I'm asking you what has the commission, in the studies that you've done, what have you concluded with respect to that relationship?


MR. CIGNARALE:  Much of this analysis is based upon our review of individual consumer complaints, are then going to the insurance company to conduct onsite market conduct examinations, our meetings with the rate regulation branch and their review of rates and the initial underwriting guidelines submitted and our discussions with legal as to what our authority…


SENATOR JOHNSON:  So you dealt with it really on an anecdotal basis rather than in any broad-form analysis.  I presume that in the rate-setting process that you deal with individual companies and their experience and so on, but you haven't attempted to do an industry-wide, generic kind of analysis without regard to individual policyholders.


Is this in general a legitimate factor to be considered?  You apparently haven't done that kind of analysis; is that right?


COMMISSIONER LOW:  I think that's fair, Senator.  The only caveat I would add, is that we are looking into the water claim, "mold" issue, how serious is this; is it really causing the kinds of losses that we hear; and we're trying to gather that information now.


As you may know, mold and water claims is something that is fairly recent in terms of -- well, it's been around since mankind.  It's a fairly recent phenomenon that is claiming to be driving some of the increase.

SENATOR JOHNSON:  This cottage industry of people who deal with mold, though.  That's relatively new; that's relatively recent even though the molds have been around presumably for as long as we have.


Thank you very much.  I appreciate your patience.


SENATOR SPEIER:  All right.  Mr. Commissioner, let's start with the threshold question.


Is there a crisis?


COMMISSIONER LOW:  I don't think I can say there is or is not a crisis until we really do look at the data.  We hear the anecdotal situations of non-renewal.  We hear the multifold increases, the difficulties some people are having.  But is it a broad crisis?  Is this how serious it is, we have yet to determine.


SENATOR SPEIER:  Is there a problem?


COMMISSIONER LOW:  There certainly is a problem because, when we see this increase of complaints, when we see the activity affair, and even just having one person who's unfairly treated, that is a problem so this certainly is a problem.


SENATOR SPEIER:  Just for the committee's edification, in the last six weeks, the committee has received 70 complaints, not to be measured against anything, but 70 complaints in six weeks.


Let's move onto CLUE.  In my conversations with insurance agents, my conversations with consumers, what I'm finding most disheartening is that various insurers are complying with the law differently or not complying with the law so that universally the consumers in the state are not all being treated equally.


I'll give you an example.  I talked to one insurance agent and indicated to him that we've been getting complaints about consumers who have claims on the CLUE database when they've never filed a claim; they've never received compensation for a claim.  His comment to me was, when that happens, we take those claims off the database.


I have an e-mailed letter from a gentleman.  His name is T. Flagg ?? from Orinda, California, who goes through an incredible litany in which he talks about a 90-year-old widowed cousin whose policy was not renewed on the basis of three losses.  One was a joint fence which lost some boards but the neighbor repaired it satisfactorily but not necessarily aesthetically; a toilet which had overflowed and left a stain on the floor; the third was missing piece of ceiling wallboard.


The odd thing about the scenario is that the owner had held the policy for 25 years or so, had never filed a claim, nor would she have done so for these alleged losses.  She was in the hospital for a few days and the neighbor who was looking after things came in and suggested that these repairs be done.


The 90-year-old was not in the best of health and I took on the problem.  I wrote a letter and explained that any claim was a mistake, unbeknownst to her, as the owner and even had her attorney do as well.  This particular insurance company did not pay a dime yet adamantly refused to reconsider its action, insisting that any report, no matter its source, puts continued coverage in jeopardy.  I asked if they would at least remove the data from the CLUE list and again they would not do it.  I too found, as you noted, that once on the CLUE list, every other company will consider you a risk.  So we've got two carriers in the state handling similar situations in very different ways.

The California law in the statute says:  "For purposes of these regulations, the term 'notice of claim' shall not include any written or oral communication provided by an insured or principal solely for informational or incident-reporting purposes."

So that's existing California state law which you enforce.


I ask you, if a consumer calls you, establishes that no claim was filed, an inquiry was made, and that now that "claim" appears on the CLUE database, what steps will you take in order to have the law complied with?


COMMISSIONER LOW:  Well, we certainly would enforce the law and we enforce the law against the insurer which is the body that we regulate.  So we would say is this what you are doing?  This doesn't appear to be fair.  If the facts are, as found to be the case, is an oops, we just made a mistake, which we sometimes find in some of these cases and they correct a mistake, if they refuse to, then I think our next step is to bring action against them and say you can't do this, you must correct this mistake.  Your failure to do so will result in a penalty.  I don't know of any specific cases gone to that extent.  That is the process.  As we get these complaints and we look at these complaints, we then take the action against the insurer because they have to operate fairly and act in accordance to the law.


MR. CIGNARALE:  I know that there on a number of cases that are either being developed or recently gone for review by our legal branch to take a look at.  I don't know that there is a case involving Allstate which is I don’t think up for a hearing for a few months that may or may not involve this issue.


SENATOR SPEIER:  But it's pretty clear, that if you haven't filed a claim,  if you've called and made an inquiry, you've never received a dime for the insurance company, that you shouldn't have that listing on the CLUE database.  I would hope that we wouldn't have to go into litigation over issues like that.  That's the kind of thing where you call the insurer up and said this should be off the database for this insured, do it, and they should do it.


COMMISSIONER LOW:  I completely agree with you.  The question is whether there is…

SENATOR JOHNSON:  I agree with that as well.  But if we're going to do that, maybe with the insurance commissioner testifies he shouldn’t tell us that we had a half a million hits on the hotline either.  That translates into 8,000 actual complaints.  If we're going to say that insurance companies are treating people unfairly, if it winds up in some database that they simply made an inquiry as opposed to filing a claim, then we ought to hold the insurance commission, it seems to me, to the same standard instead of coming before us and saying we have a half a million hits on the hotline.  It ought to be we had 8,000 complaints. And with respect to homeowners, we had 1,200.


SENATOR SPEIER:  But you would agree that it shouldn't be on the CLUE database.


SENATOR JOHNSON:  I absolutely do and I'm looking forward to having the representatives from CLUE come forward and testify how the system works and how a consumer goes about insuring that records that are provided to insurance companies are accurate.  I also look forward to asking them the question that I asked you about why, in a question of renewal, a company would even want to look at that information, because they've got it.


I apologize for the interruption.


SENATOR SPEIER:  I'm just so glad you're so enthusiastic about this hearing.


SENATOR JOHNSON:  It shows I'm paying attention though.


SENATOR SPEIER:  Yes.  All right.  For this 90-year-old widow, we can turn this over to you and you can take whatever steps with this particular insurance carrier to make sure that the claim record is correctly reflecting reality.


COMMISSIONER LOW:  We will.


SENATOR SPEIER:  And there's probably a host of other cases that have come into our office as well.


Let's move onto the homeowners score.  I frankly didn't even know there was such a thing as a homeowner's score until very recently.  I paid $12.95 last night to get my homeowner's score.  The fact that we have to pay money to get our score is another issue that we should probably discuss at another point in time.  And then you get a score back and then it tells you the reasons why you are at, in this case, it was 844.  In another case, it was 727.  And they reference things like the percentage of accounts with high percentage of balance, the high credit, whatever that means.  Then the next…


SENATOR JOHNSON:  Money in the bank?


SENATOR SPEIER:  I don't know, but this is what you're paying $12.95 for too which I think is kind of interesting and then the percentage of accounts opened in the last 24 months.  And on that basis, your score is elevated or lowered.


I'm also troubled, that if you were over a weekend to go shopping for either a car loan or, let's say, a home loan and you made three or four inquiries where they did credit reports on yet another score, your credit score drops precipitously just with the inquiries, but that's really not what's before us today.


The score, we've had a number of complaints that have come to the committee in which the perspective insured was declined insurance by an insurance carrier in the state and specifically told that it was because of their homeowners insurance score which is a credit score.


What is your comment to that, Commissioner?


COMMISSIONER LOW:  Well, we have resisted the use of the credit score, homeowners score that relies on credit information for use as any kind of underwriting tool.  We've said, that you have not, insurers, proven to us that, to our satisfaction, that the use of a credit score is related to risk of loss.  And besides, we think there maybe discrimination and unfairness in the use of credit scores as a broad, social policy so we have said you can't do that.


SENATOR SPEIER:  And isn't the way they come up with this credit score is kind of secretive so you don't really know?  I mean if I wanted to try and increase my score because I want to be an "A" student, there's no way I can even figure out how to do that because it's secretive information.


COMMISSIONER LOW:  That seems to be the case and we've heard anecdotally some rather startling information how your score is affected -- the kind of charge accounts you have, the places you shop, things of that kind.  But those are just factors, additional reasons why there is a lack of information and a basic unfairness, about how these credit scores are kept and how the information is available and how you can correct it.  And so we're saying, that until these are shown to be valid risk factors, you cannot use those.


SENATOR SPEIER:  All right.  So if there is an insurer in California right now who is violating your opinion on this, and I guess it is being litigated right now?


COMMISSIONER LOW:  Well, there are cases in the administrative level that deal with some issues on credit score.  There's no direct challenge to what we have ordered that you can't use it.  There's no pending case.  In fact, there are threats of cases but so far we have not received any.


SENATOR SPEIER:  So if an insurer in California continues to use credit scores in offering insurance or in setting a premium, what steps will you take against them in the near future?


COMMISSIONER LOW:  Well, as soon as we learn about it, we tell them you can't do this and we would issue, our next step would be to issue a cease-and-desist order.  I suppose then it would be in litigation.  We've said, that until you prove that it is a valid risk factor, you can't do this.  Besides, you may be discriminating and practicing in an unfair way of setting rates and therefore that too would ban you from using these.  So our step would be to say stop it.  And if you don't stop, penalties were to be imposed.


SENATOR SPEIER:  Okay.  Rate increases, you have jurisdiction over rate increases.  It's got to reflect the loss experience.


COMMISSIONER LOW:  Right.


SENATOR SPEIER:  My understanding is, that if a rate increase is under 7 percent, for the most part, it just goes through.  There's not any hearing, or outside of some kind of an evaluation, there's not a hearing process that is undertaken; is that true?


COMMISSIONER LOW:  I think the 7 percent is the auto and probably homeowners too.

Is that homeowners, Maureen?

But what you state is correct, that there's no hearing but you still must have the data to justify any increase and show us the loss data and we check on its validity.


That's homeowners and auto?


MS. MAUREEN MASON:  Yes.  Yes, the 7 percent is for personal lines, any personal lines.


SENATOR SPEIER:  So in the case of one of the insurers, I believe it's State Farm, where they had 6.9 percent increases three times, they go through without a hearing.  Is it just coincidental that it's 6.9 percent?


MS. MASON:  They would go through the process without a requirement to grant a hearing if it were requested.  So those go through just our standard process and certainly the companies, as they make filings, recognize this piece of statute and so they submit very often filings in sequence below the 7 percent to avoid the hearing.


SENATOR SPEIER:  So in this case, State Farm, on Page 6 of the report, requested a 6.9 percent increase on September '01, a 6.7 percent increase on February '02, and a 6.9 increase on January '02.  So that is about 22 percent in about a year.


MS. MASON:  Well…


SENATOR SPEIER:  I guess my point to you is that I think that whole policy should be looked at because it would suggest to me that, if you've got a 22 percent increase, then that should be subject to a hearing and there should be some loss data to support that.


SENATOR JOHNSON:  I understood you to say that was statutory.

COMMISSIONER LOW:  That is statutory.  It's in Prop. 103 but they're not automatic grants.  If you asked for a 5 percent increase…


SENATOR JOHNSON:  If you asked for 1 percent, I presume you're going to have to come in and provide the data to satisfy your staff that the increase is justified.


COMMISSIONER LOW:  But there won't be necessarily a hearing unless we call for a hearing.


SENATOR JOHNSON:  I believe the statute is constructed that there is not automatically a hearing or there is no hearing if it's under the 7 percent?


MS. MASON:  There's no automatic hearing if it's under 7 percent for personal lines.


SENATOR JOHNSON:  I'm trying to understand what the statute says.


MS. MASON:  The statute says…


SENATOR SPEIER:  Seven percent or more, it has to have a hearing.  It's the discretion of the insurance commissioner under 7 percent at any time.


SENATOR JOHNSON:  There is no time frame on the statute?


MS. MASON:  No.  That's not in the statute.


SENATOR JOHNSON:  Thank you.  I'm just trying to understand…


SENATOR SPEIER:  All right.  So my concern is this:  If you can basically avoid the statute by coming in at 6.9 and come in every month at 6.9, and the foolishness of the legislature to pass a statute that didn't have a per annum is another issue but we won't take responsibility for that, even though we probably voted for it -- no.  I do think that's an issue that the department should look at.


Is there a comment that you'd like to make?


MR. REID McCLARAN:  Yes, Senator.  Thank you.


My name is Reid McClaran.  I'm the Deputy Chief Counsel at the Department of Insurance.  I think there's a misunderstanding here that I would like to correct.


The statute, which is part of Prop. 103, so actually none of you have voted on it, although you may have at the…


SENATOR JOHNSON:  The people…


MR. McCLARAN:  The people, in their wisdom, yes, that on a consumer request, if for personal lines, the rate increases 7 percent or higher, the commissioner has no discretion to say no on a timely filed request for a hearing; and for commercial lines, it's 15 percent, the same rule.  So the department has no way of denying a rate application other than to call a hearing.  So if State Farm, for instance, I think is the example that's being used, comes in at 6.9, it is true, that if an intervener requested a hearing, that the commissioner would have the discretion to say no.  But the more important point, I believe, is that the department has already conducted or is in the process of conducting its own review while this is going on.  And if the department concludes that 6.9 percent is justified and if there is no request for a hearing, then none will be called.  And if that happens three times in a row and the accumulative effect is in the judgment of the department still warranted it, then the department on its own motion would not call a hearing although a consumer request can always be granted at whatever percent.  This is mandatory at 7 percent or above.


SENATOR JOHNSON:  If anybody comes and says I think there should be a hearing on this and it's above 7 percent, you have no choice --


MR. McCLARAN:  That's correct.


SENATOR JOHNSON:  -- that there's going to be a hearing?

MR. McCLARAN:  That's correct.

SENATOR JOHNSON:  It's 1 percent and somebody comes in and says I want a hearing on this, that's in your discretion?


MR. McCLARAN:  Discretionary in effect.


SENATOR JOHNSON:  Now since I've already shown that I don't know how this works, I feel free to cast the next…


SENATOR SPEIER:  Can I finish my question?


SENATOR JOHNSON:  …to the next question.  I'll be happy to defer to the chair on this but I can't understand the answer to her question without having some amplification as we go along.


What's the hearing involve, if you have one?


MR. McCLARAN:  Well, it depends on how the hearing is generated.  If the department calls a hearing, it's because it has concluded that some aspect of the rate application is not justified and therefore the rate level requested is not justified by the application and it is the insurer's burden to affirmatively establish that it's entitled to whatever it's applying for.  If it's a hearing, let's say the department considers it to be justified and we get a consumer complaint or a consumer request for a hearing; then the hearing would be the result of whatever issues the intervener or the requester wanted to raise.


SENATOR JOHNSON:  What exactly happens?  Is it like this hearing where people interrupt the chair of the committee?  (Laughter)


MR. McCLARAN:  No, no, no.  It's a formal administrative hearing before an administrative law judge.


SENATOR JOHNSON:  Thank you.


MR. McCLARAN:  They often take, as a matter of fact, they seem a little bit like…


SENATOR JOHNSON:  Gotcha.  All right.  I understand.  Thank you.


SENATOR SPEIER:  Okay.  So if we look down on number 2, which is Farmer's, just to be fair to everybody, with 19 percent, 19.8 percent of the market share, in a course of 13 months, they were granted rate increases of over 39 percent.


MS. MASON:  Well, I just would like to clarify one thing.  It's really not appropriate to add up the total amount that has been approved because it depends on what the particular filing was covering.  It doesn’t mean that the total base rate has been changed in each of these cases.  I don't have the specific information with me for all of these filings.  But it could be that some discounts were adjusted, some coverage limits were adjusted, that the base rate for a single family home that would be covered under a particular homeowner policy is adjusted and maybe a renter's policy hasn't been adjusted.


So what you're seeing is the average of all of the changes that are being requested, the impact overall.  It doesn't mean that any individual is getting an increase, cumulative.


SENATOR SPEIER:  Let's do this for the committee's edification.  Would you go back and provide the committee with what these specific increases were for so we can compare apples and apples?  Because the point I was trying to get to was, even if the rate increase is granted and the loss experience justifies it, if you then overlay CLUE and it allows insurers to use a faulty database or use credit scoring or a combination of other things to exclude consumers, then it's not a reflection of the universe in terms of loss.  You're now cherry picking only the very best who've never filed claims and are supporting it by a rate increase for losses that will not reflect the universe of people you're insuring.

COMMISSIONER LOW:  I think that’s a fair statement and of course we are not allowing this, but we need the information and the complainants say I have been selectively excluded or I have been mistreated in terms of the increase in the rates based on faulty data and we then have to assess that and then make a determination and tell the insurer that you were right, you were wrong, and make a decision accordingly.

SENATOR SPEIER:  Now an insurance carrier in California is evidently, in the very near term, going to just not provide homeowners insurance to anyone with a home that's over 30 years of age.

What's your comment to that?

COMMISSIONER LOW:  I don't know that that's the case.  And certainly in cities like San Francisco, which you represent, there are not too many homes that are not over 40 years old, so I don't know whether that factually is correct or not.

SENATOR SPEIER:  Well, for discussion purposes, let's just say that they can just do that arbitrarily without coming to you for approval to do that since it's not a rate increase?

COMMISSIONER LOW:  It depends upon how valid the underwriting guidelines are.  If we say those underwriting guidelines are not a fair indicator of loss, you can't do this, in our authority to fix rates or to regulate the setting of rates.  So I suppose what they need to do would to go completely out of business if the underwriting guidelines were discriminatory or invalid.

SENATOR SPEIER:  All right.  One insured that does business in the state just settled a case in the State of Texas for a hundred million dollars for deceptive practices, deceptive marketing practices.

I was curious as to whether or not your office has evaluated whether this insurance carrier was engaged in the same kinds of practices here in California because it was in homeowners, was it not?

MR. CIGNARALE:  Is that the Farmer's?

SENATOR SPEIER:  Well, I was trying not to target the company but yes.

MR. CIGNARALE:  We are aware of what occurred in Texas and I don't think we have analyzed what did in fact occur yet to be able to make a decision here yet.

SENATOR SPEIER:  But is it your general practice to look at the behavior of insurers in other states and see if in fact that same behavior is going on in California?

MR. CIGNARALE:  Sure, it is.  Every time we see an article in the paper or 60 Minutes or something where we see an issue arising, it's typically not just a localized issue and we would take notice of it and either do a market kind of exam or get the people together to see what's going on.

SENATOR SPEIER:  Well, this case has been going on for some period of time.  So either you have looked at whether or not that same conduct was being exercised here in California or not.  So can you give me an answer?

MR. CIGNARALE:  Personally, I don’t have knowledge of it.

SENATOR JOHNSON:  We'll provide you with that knowledge in the next 48 hours.

SENATOR SPEIER:  All right.  Great.  I guess my final question to you, Mr. Commissioner, is mandate to offer.  We have a mandate-to-offer auto insurance in California.  We do not have a mandate-to-offer homeowners insurance.

What do you think about that as a concept?

COMMISSIONER LOW:  I understand that there are various considerations about requiring insurance if their certain standards are met.  How to set those standards, say, for a good homeowner definition would be very complex and difficult.  There are so many other factors in determining who is a good homeowner.  There are no regulatory assisting agencies, such as the Department of Motor Vehicles, that apply that to good drivers.  I think that a similar standard for good homeowners would be very difficult to enforce.  It doesn't mean that we can't have a wall that mandates that, but I think it is far more complex than the auto area.

SENATOR SPEIER:  All right.  Thank you.

Mr. Howard ??

MR. ED HOWARD:  I just had quick question about how you were dealing with the serial rate increases below the mandatory hearing requirement of 7 percent.  I was just confused by the answer.

If you have a base rate change of 6 percent for a company that's filed on a Monday and a base rate change of 6 percent filed on a Tuesday and a base rate change filed on a 6 percent on Wednesday, is it the department's position that those must be viewed by the statute as independent rate increases which cannot be aggregated to spark the mandatory 7 percent hearing requirement?

COMMISSIONER LOW:  Maureen Mason is probably best to answer that.  But I think, that if I saw that, I would combine it and say that you can't do that unless there's some specific statute that would allow it.

Do you have a different answer?

MS. MASON:  Actually the statute is per filing so we would look at each one individually as to whether or not it met the hearing requirement.

MR. HOWARD:  The hearing requirement.  But as you testified, you still look at, when you look at whether or not -- putting aside the hearing requirement now.  Now you're just looking to figure out whether or not the rate increases are themselves justified.

Do you look at each one in isolation -- 6 percent, 6 percent, 6 percent -- or are you aggregating them for the purposes of determining whether or not an 18 percent rate increase is justified as opposed to six, six, and six?

MS. MASON:  We do look at each one individually.  But when they're that close, we also then look at the total amount that has been requested over a relatively short period.  Each one must in the process, we look to see what have we just approved and what is the impact then of this additional amount.  So when they're that close, the answer would be, yes, we look at them individually and then we look at the whole impact of these in sequence.


MR. HOWARD:  And do you have any regulations as to what "that close" means or is that a judgment call?


MS. MASON:  No, that's our own judgment.


MR. HOWARD:  And so if I understand it, you do aggregate them in a way or potentially aggregate them insofar as the department's analysis of whether or not the serial rate increases are justified?


MS. MASON:  Yes.


MR. HOWARD:  But you do not aggregate them or even potentially aggregate them where sparking the mandatory 7 percent hearing requirement is; is that the testimony?


MS. MASON:  That's correct.


SENATOR JOHNSON:  Not a question but just a comment.  You had touched earlier on the question of these credit scores and I just want to weigh in on that subject.  I find these credit scores or homeowners scores to be very disturbing.  A credit report is something that's either accurate or it isn't and matters in dispute, you can arm wrestle out.  But what I find so disturbing about these homeowners scores or credit scores is nobody who's not on the in knows what it means.  It's like they go out and consult the entrails of a chicken (laughter) or something and you're left…


SENATOR SPEIER:  At least that would be substantive, right?  (Laughter)


SENATOR JOHNSON:  You can lose points or gain points.  You can be too conservative in how you spend your money or you can be too reckless on how you spend it, and so I hope that we're going to look at that issue in more detail.  Again, my concern is not so much that they're used but that the consumer has no idea what it means.  And so as you said, how do you improve your score if you don't know how you're being judged?


SENATOR SPEIER:  Frankly, most homeowners don't even know that there is this score.  I didn't know it until three weeks ago.


All right.


COMMISSIONER LOW:  Thank you very much.


SENATOR SPEIER:  Thank you very much.


COMMISSIONER LOW:  I've enjoyed my experience with this committee and thank you very much for all the courtesies you've extended to me.


SENATOR SPEIER:  You've done an outstanding job and we thank you.


If members of your staff are able to stay for the extent of the hearing, we would appreciate it because there may be more issues that come up that we would need them to address.


All right.  I have here a letter from Insurance Commissioner-Elect, John Garamendi, and he would like to have this read into the record.  He was invited to participate in this hearing today:


"Dear Jackie, I regret that I’m unable to attend your hearing today.  I'm in Washington, D.C., attending healthcare insurance meetings.


"Commissioner Low has testified regarding the current activities and policies of the California Department of Insurance and I am in support of Commissioner Low's work.  I do however want to add the following points:


"One, among the many powers of the CDI is the authority to obtain clear and complete information from insurance companies.  I will use the power to get data critical for developing any regulatory or legislative action necessary to address the issues your hearing appropriately raises.  While some data has been requested by the CDI, I will initiate and ensure a more robust effort in this regard.


"Two, the CDI will aggressively investigate and regulate, if necessary, the use of CLUE as a tool for underwriting -- the use of credit scoring, declines to renew, any extraordinary rate increase, the dropping of coverage, following the request of claim information and/or the submittal of a claim.


"Three, the CDI will work closely with you, your committee, the Senate, and the Assembly in addressing the homeowners insurance issues.


"Sincerely, John Garamendi, Insurance Commissioner-Elect."


All right.  Our next two speakers are consumers.  I'd like to invite up Doris Calandra and Alan Phillips.

SENATOR JOHNSON:  The volunteers.

SENATOR SPEIER:  The volunteers, yes.


Thank you very much for coming again and for taking the time out of your personal schedules to be with us.  We appreciate it.


Ms. Calandra, you are a homeowner and an attorney for the State of California; is that correct?


MS. DORIS CALANDRA:  Yes, that's correct.


SENATOR SPEIER:  I'd like to discuss the series of sustained losses to your home.  Your case was brought to my attention because you've been forced to go to Lloyds of London, the same people that insure oil tankers and bridges, I might add, in order to get homeowners insurance.  I want to go through this step by step because I think it will illustrate just how quickly insurers are labeling and probably unfairly ordinary homes as somehow being high risk.


You bought your current home in 2000; is that correct?


MS. CALANDRA:  We moved in December 2000.


SENATOR SPEIER:  What was the first thing that happened?


MS. CALANDRA:  In January my seven-year-old son flushed the toilet.


SENATOR SPEIER:  Oh, God.  (Laughter)


MS. CALANDRA:  Upstairs, and the toilet malfunctioned causing flooding that came into the downstairs.


SENATOR SPEIER:  And there was a claim?


MS. CALANDRA:  Yes.


SENATOR SPEIER:  And your insurer waived the deductible of $500 and sent you a letter thanking you and your husband for minimizing the damage and the total claim was about $1,500; is that correct?


MS. CALANDRA:  Right.  Because my husband was home and took the screwdriver to the ceiling very quickly, we saved between $10,000 and $15,000 damage to the house so the company waived the $500 deductible.


SENATOR SPEIER:  So you were paid $529 for the repair?


MS. CALANDRA:  That was our second claim.


SENATOR SPEIER:  Oh, this is your second claim.  Tell us about the second claim.


MS. CALANDRA:  There were rains also the same January.  The storms came in and there was a defect in the roof.  The water came down the exterior wall and damaged the exterior wall of our living room.


SENATOR SPEIER:  So on that claim, you were paid $529?


MS. CALANDRA:  Yes.

SENATOR SPEIER:  And this time, the insurer charged the deductible to you, so the cost of the total repair was something like $1,000; is that correct?


MS. CALANDRA:  Yes.


SENATOR SPEIER:  So in total it was about $2,000 that the insurer had paid out to you in these two claims?


MS. CALANDRA:  Well, not to us but for the repairs, yes.


SENATOR SPEIER:  Yes.  Were you renewed by your company the following…


MS. CALANDRA:  Yes.  Our renewal period was October to October and we were renewed, our deductible was lowered to $250.


SENATOR SPEIER:  Now January 2002, and it's another bad month in your family, I guess.  Is it the same water leak from the prior year?


MS. CALANDRA:  No.  What happened was, after another storm of January 2002, there was mysterious water pooling in our garage and nobody could determine where this water was coming from.  It's a very large garage.  We just had consistent water pooling on the floor of the garage.


SENATOR SPEIER:  So is this a forced claim?


MS. CALANDRA:  Yes.  The carrier that we had, its policy, its mandate was that you could not seek an independent contractor to come out and take a look at your damage and make a repair and make investigation.  You had to file your claim and report it to them before you took any independent action.  We wanted to find out what the source was because it could have involved extensive damage or it could have been something minor.  It turned out to be something minor in that there was a seam breach in the upstairs dormer window that was causing the water to come down and then travel about 14 feet to where it was eventually pooling.  It was a very easy repair.


SENATOR SPEIER:  And the company paid how much?


MS. CALANDRA:  Three hundred and thirteen dollars.


SENATOR SPEIER:  Above your $250 deductible?


MS. CALANDRA:  Yes.


SENATOR SPEIER:  Now our notes in the case suggest that you noticed some squishiness in the carpet?


MS. CALANDRA:  Yes.  January makes us very nervous.  (Laughter)  That was also January 2002.  New Year's Day, the carpet was flooded in the living room because water had come down through the chimney into the living room and flooded it.


SENATOR SPEIER:  What did you do?


MS. CALANDRA:  We had to call our insurance company because of their policy that you can't take any self-help actions and we were having discoloration and very concerned that there could have been some sub-floor involved.  So their same contractor came out, took his pictures, looked, said there's nothing wrong with the sub-floor.  He did say however that we would have to have the entire wall-to-wall carpet changed out which would be about $2,100 and we said that's ridiculous.  It's 11-year-old carpet.  We just want to make sure that we're covered in the extent of some severe loss.  We paid for the restoration ourselves so we had no recovery on that at all.


We just said we don't want a claim.  We just want it for the record.


SENATOR SPEIER:  All right.  So you finally then thought that your home was water safe, huh?


MS. CALANDRA:  It was water safe, yes.  (Laughter)


SENATOR SPEIER:  So the risk of a future water leak is pretty much…


MS. CALANDRA:  It's non-existent and we provided the proof of all of all the corrections and we have, just as a matter of practice because we have a shake roof, we have it inspected every year, and we provided those inspections to the insurance company that shows that the roof was intact.


SENATOR SPEIER:  That's pretty responsible.  We don't even do that.


All right.  You have been a customer of this company for how many years?


MS. CALANDRA:  I had homeowners insurance with them for 23 years.  I had auto with them for 27 years.


SENATOR SPEIER:  So in 23 years, the number of claims was really…


MS. CALANDRA:  Our previous home, we owned for 17 years and we had water damage to that home in the early '90s.


SENATOR SPEIER:  Do you recall how much that was?


MS. CALANDRA:  It was less than $1,500.


SENATOR SPEIER:  So in your present house, during the two years in which you made claims, you paid about $2,800 in premiums and were paid about $2,000 for your claim; is that right?


MS. CALANDRA:  That's correct.


SENATOR SPEIER:  So what happened in October of this year?


MS. CALANDRA:  Non-renewed.


SENATOR SPEIER:  Non-renewed?


MS. CALANDRA:  Not canceled, non-renewed.


SENATOR SPEIER:  Now you tried to keep your existing carrier.  What did you offer to do?


MS. CALANDRA:  Well, we appealed and we also made an offer to increase our deductible to $1,000 and to make a water damage future, past, present waiver.


SENATOR SPEIER:  What did they say?


MS. CALANDRA:  No.


SENATOR SPEIER:  Did you then shop?


MS. CALANDRA:   I shopped from the day I got the non-renewal letter.


SENATOR SPEIER:  And what did you find out?


MS. CALANDRA:  I went to three independent agent brokers and one of them being in Oregon and they couldn't find anything.  I also attempted to go to the FAIR Plan which doesn't cover Yolo County.  I thought that was brought up by Commissioner Low.  The FAIR Plan is an option.  Well, in Yolo County it's not a high-fire danger area so the FAIR Plan doesn't automatically cover there.  So what you need to do is you need to find three insurers that will tell you that you have been denied, provide those letters to the FAIR Plan, and then they will consider taking you.  But it's very difficult to get three letters in writing saying that we're denying you or will not cover you.


SENATOR SPEIER:  Now why is that?


MS. CALANDRA:  I don't know.


SENATOR SPEIER:  So the only way you can get to the FAIR Plan is if you get letters indicating that you've been denied and insurers then won't give you the letter saying we won't insure you?


MS. CALANDRA:  It's difficult to get them.  Brokers will write about it but they don't want to name companies by name.  I don't know the mechanics of that.


SENATOR SPEIER:  All right.  Something we probably should look into.  We'll have FAIR explain their policy later.


So then you learned about CLUE?


MS. CALANDRA:  Yes.


SENATOR SPEIER:  And what did you learn about CLUE?


MS. CALANDRA:  I learned that we and our home are in the CLUE database and a couple of things mentioned here earlier, and I'd like to speak to one of Senator Johnson's comments.


You asked how an existing carrier would ever use CLUE for non-renewal purposes, and oddly enough I came across this because, on my first appeal that I went through with my carrier, I said why are you denying  me?  I'd like to have all of the reasons in writing.  They sent me a letter in which they ran my home and not me. And unbeknownst to me, there had been prior water damages on my home prior to my purchasing it, and they were using the CLUE report on my home as a part of my non-renewal and it was given to me.  It was actually given to me and I had no knowledge of any of that.


Something that Commissioner Low had said, having to do with the CLUE report going out to the consumer and the report being given, we had one of our independent agents.  I specifically said, will you tell me what you find out on the CLUE report about us?  We had written a protest to the CLUE report that we were given from the insurance report, their non-renewal form.  And they say, that if you do file a protest, it will be given to anyone making a request under the CLUE provisions.  They used fancier language than that.  And that insurer was not given our protest.  So all they got was the computer readout. They never got any challenges that we were making as an addendum or even notations that there was a challenge in the file.


SENATOR SPEIER:  So what happened?  How did you get to Lloyds of London?


MS. CALANDRA:  One agent said the only one who will insure you is one company and the cost will be over $4,700 a year with minimal coverage, $1,000 deductible, no personal loss, no burglary, no water damage forever.  Lloyds of London, they had an $1,800 policy which provided actual insurance.  It has liability; it has theft; it has a $1,000 deductible but no water damage coverage for perpetuity.


SENATOR SPEIER:  But no water damage?


MS. CALANDRA:  No water damage.


SENATOR JOHNSON:  _________?


MS. CALANDRA:  No.  That was their offer.

SENATOR JOHNSON:  __________?

MS. CALANDRA:  And not the mold, fungus caveats that are being prevented by the other carriers.  This really was exclusion.


SENATOR JOHNSON:  ________?


MS. CALANDRA:  Twelve years at this point.


SENATOR JOHNSON:  __________?


MS. CALANDRA:  Well, I found that out.  Well, I found that a claim had been made against it.


SENATOR SPEIER:  Was it one claim or two?


MS. CALANDRA:  Two claims.


SENATOR SPEIER:  In the same area?


MS. CALANDRA:  They will only say the amount in water freezing damage.  That's all they'll put on the CLUE report.  The one that they give to the consumer.


SENATOR JOHNSON:  ________________?


MS. CALANDRA:  Right.


SENATOR SPEIER:  But you have subsequently replaced the entire roof; is that right?


MS. CALANDRA:  No.  We had the roof, the damage to the roof was repaired.


SENATOR SPEIER:  Well, you're a lawyer.  What do you think needs to be done?


MS. CALANDRA:  Well, it's too late for us.  We are wearing the Scarlet U of the uninsured (laughter) and we're going to be wearing that forever.  And frankly, our house has the red cross, the black flag on it.  If we wanted to sell, we can't.  I have asked so many people how long are we in the CLUE report?  We know we're blackballed but nobody can say how long we're in it, who's going to take us out of it, when it expires, when the house expires.  We just know we have a house that we really like, thank goodness, but we're going to be in it because we couldn't sell it.


The consumer has to be given notice.  It's the only thing that's fair.  If I had been given notice that I was going to go into something called a CLUE report, even with an insurer that mandated that I made a report, I wouldn't have filed a claim.  I would have never done this to me and my family.  I mean the economic loss and the potential loss is huge.  I do wonder about the 170 carriers.  I wonder that those 170 carriers are admitted insurers that have some sort of backing should something happen to the company.  An admitted insurer does have California backing.  These surplus lines that everyone is being shunted into, they don't have backing.


SENATOR SPEIER:  These are all admitted carriers.


MS. CALANDRA:  Oh, good.  Okay.  Then maybe 170 people would have turned me down.



They need to be told at the time they file the claim:  Stand warned; this could happen to you.  This is what a CLUE report is.  You could end up in it and your house could end up in it.


SENATOR SPEIER:  You raised kind of an interesting question.


First of all, the values of homes in the state are all going to be subject to declining values now because of the way the insurance market is looking at these -- what did you call it?  The cross with the red flag on it?


MS. CALANDRA:  The red cross.  When the house in the medieval times got the black plague, you had to put a red cross outside of it.


SENATOR SPEIER:  So you’ve got that issue.  Beyond that, you're paying for a policy that extensively covers this kind of potential damage to your home which you will now decline to ever exercise for fear of having a declining effect on your property value causing, your premiums to skyrocket, or finding yourself in a position of not having homeowners insurance at all.


So it really raises the question, maybe what we should offer is a different kind of policy that is truly just for fire because, if in fact there's going to be a chilling effect on filing any homeowners claims, why should people pay for something that they're never going to exercise for fear of retribution?

MS. CALANDRA:  That's the days of major medical.  We used to have major medical and we used to have comprehensive and that's what you decided you would do.  But you knew what the game was.  I think the consumer has to know what the game is.


I've heard, that if we were to have the insurers tell everybody this, the insureds might not file claims, that there would be a chilling effect on filing valid claims.  Well, of course there would be, but there is a chilling effect by the articles in the Chronicle, by this hearing, by the media coverage, and it's done for the insurance company.  They're getting that word out there.  It's a great way to save all the revenue loss in the stock market, is to have nobody file claims and it's happening but it's not being done in a way where I am your consumer, insurance company.  You have an obligation to me; I have an obligation to you to be honest in my filing.  Just tell me, tell me what's at stake to give me notice.


SENATOR SPEIER:  Now I understand, to add insult to injury, that you can't be a Girl Scout leader now?


MS. CALANDRA:  That was when I didn't have liability coverage.  I was going to have to turn away my Daisy troop because I didn't have liability coverage because of my big, red "U" on my chest.


SENATOR SPEIER:  But you still are a Girl Scout leader?


MS. CALANDRA:  Yes.  Lloyds of London saved us.  (Laughter)


SENATOR SPEIER:  All right.  It takes a foreign company to do it.


MS. CALANDRA:  Younger than that.


SENATOR SPEIER:  All right.  Any other questions?  Any other thoughts you'd like to share with us?


MS. CALANDRA:  No.  But thank you and thank you for having this hearing.


SENATOR SPEIER:  Well, thank you.  Your testimony, I think, is outstanding and it really raises some very serious issues that we have to address.


SENATOR JOHNSON:  Are there restrictions in the law or in regulations on the amount of a deductible that can be…


MR. BRIAN PERKINS:  Senator, the restrictions are, as a practical matter, from the lenders.  Lenders require a deductible, a certain amount, in some cases, a specific amount, and that's for resale purposes.


SENATOR JOHNSON:  So what kind of dollar amounts are we talking about?


MR. PERKINS:  Well, I can only tell you from my own recent experience.  I refinanced with Bank of America to and it required a deductible of not more than $1000.


SENATOR JOHNSON:  Thank you.


SENATOR SPEIER:  All right.  Our next witness is Mr. Alan Phillips.


Welcome.


MR. ALAN PHILLIPS:  Good morning.  Thank you.


SENATOR SPEIER:  Now you live in Petaluma; is that correct?


MR. PHILLIPS:  Yes, I do.


SENATOR SPEIER:  And you're a retired police officer?


MR. PHILLIPS:  Yes, I am.


SENATOR SPEIER:  Retired from the San Francisco police force?


MR. PHILLIPS:  Yes.


SENATOR SPEIER:  Let me, first of all, thank you for your service to my constituents during your time with the department.


Now earlier this year, you lost your wedding ring; is that correct?


MR. PHILLIPS:  Yes, that is.


SENATOR SPEIER:  Did you ever find it?


MR. PHILLIPS:  I have not yet.


SENATOR SPEIER:  So it's still missing.


Did you place a claim for the lost ring with your insurance company?


MR. PHILLIPS:  Well, about a week after I found that my ring was missing, I went in to talk to my insurance agent and asked him if that ring was actually covered in my homeowners policy.  He really didn't have a straight answer for me but he did look into his computer in his office and he found what he termed as we might have something here labeled as a mysterious disappearance.


SENATOR SPEIER:  So you didn't believe that you were filing a claim necessarily, or did  you?


MR. PHILLIPS:  Well, in my mind, I wasn't actually filing a claim.  I still was kind of -- I had a question as far as was my ring covered under my homeowners policy.  I had no knowledge of making a claim at that particular time but I found out later that he construed that as being a claim and acted accordingly.


SENATOR SPEIER:  So sometime in April or June, you received word that the ring wasn't covered under your policy.  In fact, the letter said something like the ring isn't one of the 16 covered perils under your policy; is that correct?


MR. PHILLIPS:  That's semi-correct.  I figured that the insurance companies, their claims were doing what they had to do where they claimed, now that they had one in their office.  I was never informed officially from this company until the 29th of November stating that my ring was not covered under that particular policy at that time but that's the first time I've had anything in writing that my ring was not covered so that just justifies my believing that there was no claim.


SENATOR SPEIER:  So did you get an offer of renewal from your insurance company?


MR. PHILLIPS:  Not really.  I didn't get an offer for the renewal.  But the fact that the renewal was not due until actually a few months after this alleged claim was made, I did look for…


SENATOR SPEIER:  You then shopped for auto and homeowners insurance; is that right?


MR. PHILLIPS:  I'm ahead of myself here.


SENATOR SPEIER:  Okay.


MR. PHILLIPS:  Yes.  It really wasn't even relevant because it was out of my mind at that particular time, that when I did receive my renewal for my auto insurance, I noticed that I had a 10 percent increase.  Also, looking back further, I noticed I was getting a 10 percent increase from the last three premium times. 


SENATOR SPEIER:  So you shopped?


MR. PHILLIPS:  That made me shop around and I shopped around.  Basically I feel I can get a better deal when I buy my homeowners and my auto insurance with the same company.  I found another company, another major carrier, that was willing to do that and I was going to save a substantial amount of money for the course of the year.


I was called out of town for about month right about after I confirmed my policy company changing.  And upon my return from my trip, I had a package from my new insurance company stating that my automobile insurance in fact was accepted. And in the same bundle of mail, I got a letter from the same company saying that my homeowners policy was cancelled or was not enforced. At the same time, they wanted a bill from me for the period of time that it was supposed to have started to November 4 of this year.


SENATOR SPEIER:  What was the reason that they were unwilling to ensure you or why they cancelled it?


MR. PHILLIPS:  You know, I never found out exactly what the real reason was.  I don't understand the jargon in the industry at all.  If they were being specific -- the letter actually stated that, assuming that I knew how the industry worked, it started off that way.  And they did make reference to Rule 13.  I don't have a clue what Rule 13 is.


SENATOR SPEIER:  Anyone in the Department of Insurance know what Rule 13 is?


Anyone in the insurance industry have a Rule 13 that you'd like to define for us?


MR. PHILLIPS:  Well, that was the basis for the cancellation or the non-accepting of my homeowners policy.


SENATOR SPEIER:  So that’s when you learned about the CLUE database and how you lost your reputation?


MR. PHILLIPS:  Yes. (Chuckle)  Needless to say, I was -- nobody really had any answers to me in the insurance field, and I went to several people to try to find out what was actually happening to me.  Frankly, I'm not used to being treated that way and I didn't like it one bit and I still don't.  I just don't understand the policies they perceive and I don't understand the way that a consumer like myself is being treated, but I did find out about the CLUE report and I have to go and associate with the old credit rating reports.  The CLUE report tells me that I've made a claim and it's going to be with me or my property.  In this case, this is my location where my house is located and it's there for, I understand, for at least three years.  Now I don't know where I got the three-year number but somebody told me along the lines.


SENATOR SPEIER:  And it's all referenced to this loss of your wedding ring?


MR. PHILLIPS:  The loss of my wedding ring which was furnished by one company but going against all this privacy and confidentiality rules that were cited to me by my first company -- the second company that I applied for new homeowners insurance haven't found out about it.  So I don't understand this privacy and confidentiality part about it either because they based their findings or refusal to insure me on Company A's report.


SENATOR SPEIER:  And the CLUE database is a claim that you never made and never got compensated for, for the mysterious appearance of your wedding ring?


MR. PHILLIPS:  Well, it's funny because, to my knowledge, I never made a claim.  But all my inquiries and my questions and delving into this matter, the word "claim," I can't get rid of.  That's the word that is stuck with my dilemma.


SENATOR SPEIER:  So what's happened?  You eventually did find homeowners insurance?


MR. PHILLIPS:  I did.  I was able to find homeowners insurance through an independent broker.


SENATOR SPEIER:  And you're paying how much?


MR. PHILLIPS:  Seven hundred and eighty-one dollars.


SENATOR SPEIER:  With what kind of deductible?


MR. PHILLIPS:  I had to raise up to a thousand dollar deductible.  I also found that I was unable to fully or have the same amount of coverage that I had with the previous company.  It was a company that I was using, Company A versus Company B versus now the independent broker Company C.  I was paying almost double for my premiums for this independent broker, the company that I'm with now, and only getting not even half of the amount of coverage that my house is really worth.


SENATOR SPEIER:  So you're now paying $781.  You were paying $583.


MR. PHILLIPS:  I figured my numbers out.  It was $483.


SENATOR SPEIER:  So almost double for much less coverage?


MR. PHILLIPS:  Yes.


SENATOR SPEIER:  And a higher deductible?


MR. PHILLIPS:  Yes.


SENATOR SPEIER:  And in summary, you never thought you were making a claim, you are now on the CLUE database, and it's only in relation to this wedding ring.  You haven't filed any other claims?


MR. PHILLIPS:  Well, during my inquiries, I found out that I did make a claim back in 1986.


SENATOR SPEIER:  Nineteen eighty-six?


MR. PHILLIPS:  Yes.  However, that thing is purged and nobody can tell me anything about that one either.


SENATOR SPEIER:  It's purged; is that what they said?


MR. PHILLIPS:  Yes.  Maybe it's because of the age.  I mean we're talking 25 years.  It's funny.  I never realized I was with that particular company that they say that I had this claim with.


SENATOR SPEIER:  Okay.  Mr. Phillips, do you have any other thoughts that you'd like to share with the committee?


MR. PHILLIPS:  I'm just kind of like, I guess, a layman; and if I can put it in my own words, my own lay words, basically I feel like I’m a minor leaguer playing in a major-league game which the rules are changed at a moment's notice.  And not being able to follow this particular game, I've lost and I'm being penalized and I think I'm being penalized very severely only because of the fact I do not know how this particular industry operates.


SENATOR SPEIER:  Well, we’re going to find out.  And if you don't mind, we are going to submit your case to the Department of Insurance and have them take action to make sure that the CLUE database has that taken out --


MR. PHILLIPS:  Thank you.


SENATOR SPEIER:  -- of your record, all right?


Thank you very much.  Thank you both.


MS. CALANDRA:  Thank you.


SENATOR SPEIER:  Okay.  Our next panel include realtors and insurance agents.  I'd like to welcome Jeanne Garde from Re/Max Today in San Carlos and Richard Beedle, Agent/Broker with the Coalition of California Insurance Professionals.


Good morning.


MS. JEANNE GARDE:  Good morning.


SENATOR SPEIER:  Jeanne, would you like to go first?


MS. GARDE:  Yes.  Thank you.


SENATOR SPEIER:  State your name for the record.


MS. GARDE:  Thank you, Senator Speier.  I appreciate you inviting me here today.


My name is Jeanne Garde and I am here as the 2003 President for the San Mateo County Association of Realtors.  I wanted to make it clear that I am not representing nor do I speak for the California Association of Realtors, although I am a member and a director of CAR.  I'm also the broker/owner of a three-office, independent franchise firm in San Mateo County.  As such, I can relate various incidences that have affected buyers and sellers of real property represented by my agents and other incidences that have been relayed to me by other managers and agents in my county, our county.


Due to privacy issues, I won't be able to provide specific details of some of these issues.  But that being said, I will endeavor to relate several instances that have occurred in San Mateo County and answer whatever questions I can.


These are just a few of the most recent instances brought to my attention.


First, a homeowner in Pacifica in San Mateo County filed a $115 claim for water intrusion to her property.  Three years later, the homeowner purchased new property and was denied coverage from her insurance carrier because of her previous claim.  She was subsequently denied insurance by three other major insurance companies and finally found a lower-rated insurance carrier to cover her home for twice the expected rate.


Another buyer purchased a home in Half Moon Bay.  The seller had previously filed a claim for roof shingles damaged in a windstorm.  The insurance carrier with whom the buyer had already had insurance coverage was refused for the property.  The buyer had to purchase less coverage at a higher price from a lower-rated carrier.  The buyer has been informed that they will not be eligible to be insured by their previous carrier at a lower rate with better coverage until three years from the date of the seller's initial claim.


In San Bruno, an investor owned several rental properties on which he had filed routine claims on various incidences.  When she purchased her own, new personal residence, she was denied insurance coverage on that residence and she was told it was because of the claim she had filed on her rental properties.


In San Carlos, a buyer was denied homeowner insurance because the seller had filed a claim against their insurance carrier for a lost finger ring and damage to a tree on the property.  That buyer had been a client of the same insurance carrier for 40 years.


In Millbrae, a buyer was denied coverage because they had previously been a victim of home invasion robbery.


In Belmont, a buyer was denied coverage from a major insurance carrier because of a $3,100 claim made two years previously.


The final home purchasing disaster, both the buyer, who had made an inconsequential claim on a personal property claim loss and a seller who had made a non-water-related claim two years prior to selling, were both denied coverage in the transaction by four different insurance carriers.


SENATOR SPEIER:  Okay.  Let's have the department come up here a minute.


Based on the litany of actual cases you've just heard, do you think the arbitrary decision by an insurance carrier not to renew a consumer because they had filed a $115 claim has merit?

MR. CIGNARALE:  No.  In our opinion, it does not have merit.


SENATOR SPEIER:  Now what would the commissioner be able to do under any of those circumstances if the facts are as they are purported to be?


MR. CIGNARALE:  What we're doing and more focused in the last two months is to contact the insurance company and ensure that the losses or claims that they're using to make their decision are in fact related to the risk of future loss.  We're putting the onus on the company to prove that.


SENATOR SPEIER:  So if my home had three shingles that fell off in a windstorm and I made a claim and subsequently my insurance carrier declined to renew me and I filed a complaint with you, then you would review that and within a short period of time make a decision as to whether or not that carrier can continue to not renew?  Or is this something that takes six months; and meanwhile, I'm sitting here having to find another insurance carrier to provide me with homeowners insurance?


MR. CIGNARALE:  I guess the answer to that is that in many cases it may take 30 to 60 days to resolve the issue and that honestly does not help the consumer who now has to go out and find new insurance.


SENATOR SPEIER:  We've got to find out, we've got to come up with a way that is expeditious, that can relieve consumers of arbitrary actions by insurance carriers who are non-renewing for non-loss-related reasons because you cannot say -- I mean is there any basis on which an insurance carrier can just say I don't like the way you look and therefore I'm not going to provide you homeowners insurance?  Because that's as much as what they're saying:  I don't like the way you look.  I have three shingles that fell off my house.


MR. CIGNARALE:  That is a concern that we're trying to wrestle with right now, and I think the prior suggestion of the consumer that was here is an issue that we are looking at and, that is, considering whether the insurer should notify the consumer at the time that they file or pay that claim, that, of the potential impact for that, and how they're charging it, whether it's risk-related or not or if it in fact is going to be a risk-related loss, put on the CLUE report, and then ultimately result in an adverse action against that insurer.


SENATOR SPEIER:  But do you see how that is a really slippery slope?  Because what happens is, you're going to have -- I think Ms. Calandra was very accurate when she said all of these news reports, this particular hearing, all the activity around this issue right now, is having a chilling effect on people filing claims and that's precisely what the industry wants, so they'll have reduced loss ratios and they'll continue to come in with their rate increases.  I'm suggesting to you at some point we should have some new form of insurance because, if people aren't going to file homeowners claims, then let's just have fire policies.


MR. CIGNARALE:  I agree.  If we allow all claims to be considered in the underwriting process, that would be the case.  But if we are able to successfully narrow the claims that are being used in the underwriting process and I think that will have a positive effect.


MR. PERKINS:  Mr. Cignarale, since part of the issue here is whether or not the CLUE report reflects appropriate information for predictive purposes and since the original purpose of CLUE was a fraud detection purpose, wouldn't there perhaps be one choice?  And that would be to simply limit the use of CLUE for purposes of any kind of underwriting to those claims that are indicative of fraud as identified or referred by the special investigative unit of the insurance company?  That way, all of this other stuff that may or may not go into the CLUE report, very few things are ever referred to CLUE for fraud because that's another issue altogether.  So at that point, it gets the monkey off your back, as far as whether or not it's predictive, and it restores CLUE to its original purpose.


MR. CIGNARALE:  Yes.  We don’t have necessarily a concern with how the company does it but we will try to ensure that any losses or claims that they do use are in fact risk-related and they investigated those.


MR. PERKINS:  Well, that's a second issue as to whether they're risk related, but fraud by definition is a risk-related factor and that was the original purpose behind CLUE.  So if CLUE is a private entity and CLUE is generally governed by federal law and we have a hard time getting our arms around it or anything, for purposes of California law, we can simply say that the only data available for the CLUE report as an underwriting factor is a reported, suspected fraudulent claim.  And then at that point, you would certainly have fewer claims that you would have to, complaints that you would have to investigate, since I assume that three shingles off the top of a roof isn't a suspected fraudulent claim typically.


MR. CIGNARALE:  I would agree.


MR. PERKINS:  Okay.  Thank you.


SENATOR SPEIER:  Ms. Garde, would you like to continue?


MS. GARDE:  Thank you.


As a real estate practitioner, it is now incumbent on me and my agents to educate our buyers and sellers about the pitfalls surrounding what should be a non-critical issue in the overall negotiations of the purchase of real property obtaining insurance.  Sellers who have appropriately filed insurance claims for valid, covered items are finding that they have created stigmatized properties making it prohibitively expensive to obtain future insurance coverage.  I can assure you that homeowners do not understand a mere inquiry to their insurance agent about potential validity of a claim may dramatically affect their ability to obtain homeowners insurance in general or certainly not without a significant rate increase, and I too have personal experience from that in my past.


In conclusion, I feel that the insurance industry needs to make full disclosure about their industry database of claims submitted by buyers and sellers, otherwise referred to as CLUE, including but not limited to the actual length of time a claim remains active in the CLUE database.  We've been told three years; we've been told five years but we can't get any specific information.  The fact that claim inquiries resulted in data basing in CLUE, even if the claim is not filed, and that did happen to me, the type of waiting given to certain types of claims, if any, i.e., water versus a personal loss, how insurance companies are using credit scores to evaluate potential insured, and any other relevant information a potential insured should be aware of when engaging the coverage of an insurance company.

It is unfortunate today that homeowners insurance is simply a peace-of-mind product that is required by a lender to close a transaction because, if you use it, you lose it.  It is my personal belief that homeowners would rather pay a higher premium for coverage you could actually use and count on than be blackballed by the existing system.

As an industry, realtors feel that these issues are significant.  The leadership of the California Association of Realtors has recently appointed a task force to look into insurance issues on a statewide basis.  I have been informed that this task force will be convening shortly after the New Year, and I’m sure that either Mr. Stan Wigg ??, Alex Creole ??, or Ms. Toby/Tobi ?? Bradley, the current president of CAR, would be able to provide industry-wide insight into this very important and volatile issue facing California homebuyers and home sellers.

Thank you very much.


SENATOR SPEIER:  Thank you, Ms. Garde.


All right.  Our next speaker is Mr. Beedle.


MR. RICHARD BEEDLE:  Good morning, Madam Chair.


SENATOR SPEIER:  Good morning.


MR. BEEDLE:  My name is Richard Beedle and I'm an independent insurance agent.  I specialize in property casualty insurance.  I'm one of several partners in an agency called the Arroyo ?? Insurance Services and we have our headquarters in South Pasadena.  We have offices in Glendale, Sherman Oaks, and also in Nipomo, California.  We're currently licensed in 48 states.  We have clients all over the country.


Relative to homeowners policies, we have approximately 7,000 policyholders, so some of the testimony I've heard already is very consistent with some of the things I go through on a daily basis.  Today I'm here representing the Coalition of California Insurance Professionals.


As an independent agent, I know firsthand about the difficulties that are involved with finding and maintaining adequate and affordable insurance coverage.  We're currently finding it more and more difficult to find insurance coverage for my clients, which include the homeowners, the home buyers, in the case of a new escrow, and homebuilders, which I know is sort of touching into a whole other field but they are tied together.


In the past year, I've seen a significant increase in premiums for homeowners coverage and this is not just homeowners three, as we refer to it for a single family dwelling in this comprehensive coverage.  This would also apply to rental coverage for a renter; this would also apply to condo coverage for somebody that either rents or owns a condo or is part of a master condo association.  We have those type of clients also.


For those consumers who have had prior claims or are trying to insure a house that has had prior claims, chances are they wind up paying two to three times, sometimes four.  I mean the numbers keep going more than what they did prior to the claim, that is, if they're able to find coverage at all.


In addition, the admitted commercial paper for my homebuilder and subcontractor clients has virtually vanished.  I think we'd be very hard-pressed today to find an admitted carrier that’s real strong in doing general contractors or an electrician or whatever.  I'm sure there's a few examples but we're into the non-admitted markets for those contractors.


What I'm experiencing in today's marketplace, this sort of déjà vu all over again, it's reminiscent what I experienced immediately, immediately after Northridge where we obviously had somewhere in the order of I believe $18 billion, according to the department, of which about 14 of that was covered by the insurance industry in those first few weeks, not months, but first few weeks after that, the nervousness in the marketplace.  I'm feeling that again. 


You had asked a question earlier, Senator Speier, of the commissioner of whether he thought we were in crisis mode.  I think we're at the edge of the cliff looking over.  I don't personally, in my opinion, as an agent on the street, I don't think we're there yet but I think we're close.  I was dying to answer that question when I got up here.


During the past year, many companies that have historically had a very large market share have significantly reduced their capacity or, as already has been heard, have instituted a moratorium on new business.  They'll take care of the existing client that maybe moved from House A to House B or continued to stay on the policy through a series of renewals but some have actually gone into a moratorium mode.  This ties back to my déjà vu with the Northridge situation.


Many companies that are writing new business have implemented increasingly more stringent underwriting criteria.  It's sometimes much more difficult to place a new homeowner policy or find a replacement policy that is comparable in both coverage and price when we go to shop that market.


In a marketplace that is as challenging/hard as the one that we're currently facing, it is critical that insurance companies have all the tools necessary to properly underwrite a risk.  The fewer the tools, in my opinion, is the less likely the companies are to underwrite the risk.


One tool that has come under discussion and attack recently is the use of the CLUE reports.  However, I believe the CLUE reports are a valuable tool that not only documents the loss experience but also insures the availability, the coverage, the carrier's needed tool to be able to properly underwrite and evaluate a risk.  If that tool is taken away, not ruling out modification, but if that tool is taken away, I think that forces the carriers into a tougher position.


I believe, based on my 25 years of experience in the business, that one of the major contributing factors, which is forcing the carriers to tighten their underwriting criteria, is the soaring claims cost.  We talked a little bit about water damage.  It's my understanding that in '97, the typical average cost to settle a water claim was around $2,000, plus or minus a few hundred, I guess, whereas today the typical cost to settle a water damage claim is hovering around $5,000.  If we don't treat the claims cost as the major problem with the homeowners insurance marketplace, then we'll be treating the symptoms rather than the disease.


I think we could probably meaningfully agree on a number of causes for the increased claims costs.


Number one, we've got a superheated -- I'm sure you're doing better than maybe ten years ago -- we have a superheated homeowners market.  We're flipping a lot of houses.  A lot of houses are being refinanced, inflation, construction costs -- a two-by-four is twice as much as it was four years ago -- labor costs associated with those construction costs, let alone just inflation.


Lastly, I think we need to make sure that the carriers in California that continue to do business here have those tools.  If they don't write policies in California or more follows some ?? lead of moratoriums or slowdowns, banks aren't going to make the mortgages.  People like this woman can't close a mortgage.  I've been there, done that.  People won't buy the homes and builders can't build the houses.  We've seen it in the past here in California where business followed by individual citizens migrate to other states to set up new routes.


Thank you very much for your time.  I'm prepared to answer any questions you might have.


SENATOR SPEIER:  Mr. Beedle, you referenced the water claims.  I still don't have a handle on whether or not there have been an increasing number of water claims or, as you put it, the cost of a two-by-four goes up so that the cost of the water claim goes up.


We had a hearing earlier this year on mold and that was a huge issue for the industry as they looked at Texas, but I don't know that we have evidence to support that there have been increased numbers of mold claims per se.  But I was wondering from your experience whether you've seen an increasing number of water claims.


MR. BEEDLE:  In a general sense.  I can't speak today on anything totally empirical.  Maybe the department could come up with something or one of the carrier representatives, but we probably receive and process -- a good week is 15-20 claims; a bad week is 100 claims a week and that includes auto, as well as homeowners, apartments, condos, and the homeowners.  But relative to the homeowners market, I'm seeing a cost of those claims going up.  I'm seeing more water claims for the primary reason that our trading base is primarily the LA/Orange County area for homeowners coverage and there's a lot of old homes.  In your own district, you have a lot of old homes, and a lot of those older homes have, as an example, metal pipes, steel pipes, as opposed to copper pipes, and those pipes have a certain life span and they let go.


SENATOR SPEIER:  Mr. Cignarale, have you had the opportunity to look at the number of claims filed relative to water damage since that hearing we had on mold?


MR. CIGNARALE:  No.  I personally don't have that data.  I'm not sure if other -- no, we don't have that data but we'll see if we do have something like that in house or whether we would have to get that.


SENATOR SPEIER:  Because one of the interesting questions to me at that hearing was, all the carriers were coming in wanting mold exclusion on their policies that they were issuing; they're automatically provided those exclusions by the commissioner because the commissioner has no discretion.  And yet they're getting exclusions now for mold and the premiums weren't going down because, arguably, if you're not going to be covering mold any more, then the premiums should go down because your loss ratio is going to go down.


Remember, the department at the time saying it didn't have an effect on the premium because there hadn't been many claims for mold.  So you can't have it both ways and I don't think that question has ever been answered to my satisfaction and I would like for the department to do that.


MR. CIGNARALE:  We will.


SENATOR SPEIER:  All right.  So you want the CLUE databases to be retained?


MR. BEEDLE:  Yes.


SENATOR SPEIER:  Have you heard of complaints about claims being registered on that database?


MR. BEEDLE:  Our office has been -- I guess we're a client of ChoicePoint for quite a number of years, I think primarily for the Motor Vehicle reports.  We also write a number of personal and commercial auto policies.  We feel that -- in fact, we talked to the partners at our owners last week, that we feel that the CLUE report relative to homeowners underwriting is somewhat parallel to the Motor Vehicle report for auto.

I know there's an article in this morning's Chronicle that maybe took some issue with that.  But as an underwriting tool, once again, I'm just the agent.  I'm the messenger.  I'm the guy that gets beat on, why can’t you deliver the policy to escrow?  Because I can't find you a market.  I’m the guy that she wants to hit and the client wants to also.


But I think relative to the CLUE report itself, there's only so many questions that a carrier can ask or I as the agent on behalf of the carrier to properly underwrite that risk.  As I think Mr. Perkins pointed out that originally the CLUE report was designed to track fraud.  There are a number of different type of databases that track loss information.  ISO, certainly from Insurance Services Organization in New York certainly keeps loss information, are the ones that promulgate the information relative to -- as an example, the property damage, as a result of the September 11 tragedy, so CLUE is not the only one in this.  I think, that whenever you start to discuss the possibility of reducing the ability to use a tool or eliminating a tool, I think the natural reaction of the carrier is that they're going to in effect draw back a little bit.  I've been there through two hard markets in my career and I don't want to do it a third time.


SENATOR SPEIER:  All right.  Thank you both very much.


MR. BEEDLE:  Thank you.


SENATOR SPEIER:  Next I'd like to ask Richard Collier, Vice-President of Marketing and Sales for ChoicePoint to come forward.


Your ears have been burning all morning, haven't they?

MR. RICHARD COLLIER:  Yes, ma'am.

SENATOR SPEIER:  Welcome.


MR. COLLIER:  Thank you very much, Madam Chair, for allowing us to come here today and speak with you.  With me is Jeffrey Skelton who is my Assistant Vice-President of Legislative Affairs.  I will speak mostly to CLUE and we'll speak together on the credit issues and questions that you may have and ChoicePoint's role in that process.


SENATOR SPEIER:  Okay.

MR. COLLIER:  I should identify myself again.  I am Richard Collier, Vice-President of Marketing and Sales for ChoicePoint.  ChoicePoint, if I could please give you a little background on our company so that it makes more sense.

ChoicePoint and its 5,000 employees nationwide was formed in 1997 when we spun the insurance services division of Equifax on a stock split out to become an independent company.  We were the former insurance services division of Equifax.  We've been serving the P and C industry since 1898 with information products for underwriting and rating purposes.


SENATOR SPEIER:  Let me ask you this.  This is a document that says ChoicePoint but then it refers to Equifax.  Are you independent or is one a subsidiary of the other?


MR. COLLIER:  If that's your credit score, your credit report was purchased from Equifax in order to run a credit-scoring model to determine your score.  ChoicePoint does not own any credit reports.  We actually purchase credit reports from the three bureaus and provide them to the insurance industry so we are independent of each other.  Long answer, sorry.


SENATOR SPEIER:  That's all right.


MR. COLLIER:  ChoicePoint serves the PUC industry with, as has been mentioned here this morning, Motor Vehicles records in all 50 states -- CLUE auto, CLUE property, and insurance scores.

Going directly to CLUE property, which is the topic that has burned my ears, as you've said all morning, the CLUE property database was first formed in 1992.  It was a follow-up to the initial database which was CLUE auto which was built in 1987, so the CLUE auto database is 15-years-old.  It was designed to supplement the declining value in motor vehicle records in all 50 states.  Many accidents, losses were not being reported to DMVs.

For example, if you have a comprehensive loss on your vehicle, if you lose three windshields or a windshield or a hailstorm, that is not reported into a Department of Motor Vehicle but it is an actual loss.  If you have an accident…

SENATOR SPEIER:  How do you get that then?

MR. COLLIER:  A claim is filed and made for hail damage or a broken windshield or your car is stolen.  You might have a police report but those police reports do not translate to the Department of Motor Vehicles as an incident.  So carriers, starting 15 years ago, started providing five-year claim histories of their paid, at the present time, open claims, and then providing monthly updates on those claims into the database to describe the ongoing status.

Based on the value that CLUE brought the industry in the automobile market and the lack of the tool in the property insurance market to validate filed losses or claims, the industry asked ChoicePoint to build a property database which we call CLUE property.

SENATOR SPEIER:  So there's CLUE auto, CLUE property, and…

MR. COLLIER:  That's it.

SENATOR SPEIER:  That's it.

MR. COLLIER:  CLUE property was built in 1992.  Today it has 600 companies that contribute to the database on a nationwide basis.  It is a nationwide, 50 state, in the District of Columbia database.  It has approximately 40 million claims in the database.

SENATOR SPEIER:  How many claims?

MR. COLLIER:  Forty million, personal property related only.  There are no commercial claims in the database.

SENATOR SPEIER:  Do you have any competitors in the marketplace?

MR. COLLIER:  Yes, ma'am.  We have one which is the Insurance Services Office, commonly referred to as ISO.

SENATOR SPEIER:  Insurance…

MR. COLLIER:  …Services Office.  They assist the industry with rates, forms, and filings across the United States.

SENATOR SPEIER:  Do they have a database as well?

MR. COLLIER:  They have a competing property database called A-Plus.

SENATOR SPEIER:  A-Plus?

MR. COLLIER:  A-Plus.  I don't have statistics on their database.

SENATOR SPEIER:  Now you are regulated by federal law?

MR. COLLIER:  Yes, ma'am, under the FCRA.

SENATOR SPEIER:  FCRA?

MR. COLLIER:  That's the Fair Credit Reporting Act.

SENATOR SPEIER:  I understand that.  Is there a pre-emption?  Can states impose other regulations on you?

MR. COLLIER:  States do have individual Fair Credit Reporting Act pre-emptions to the national Fair Credit Reporting Act, meaning that they can have some more stringent tools if they wish, for example, but right now we just comply with whatever the state requirements are.

SENATOR SPEIER:  So each state may have different requirements and you comply with those requirements?

MR. COLLIER:  Three or four states have supplemental requirements.

SENATOR SPEIER:  And what are some of those requirements?

MR. COLLIER:  New York, I believe, requires that the person be given written notice that a consumer report is being pulled on them.  I believe Colorado is similar.  Outside of that, I'm not really familiar with it.

SENATOR SPEIER:  Do any of these states require, that at the request of the consumer, that their file be made available to them?  The federal law provides that, that you can correct it, and that you can purchase one?  Is that the federal…

MR. COLLIER:  The federal law provides that the consumer has access to the file for a fee of $9.  Eight states have gone in and made additional adjustments, including California is one, which says a consumer can have a copy of their file in a consumer reporting database -- a credit file, a CLUE file -- for a fee of $8 by mail.

The data that you purchased over the Web has only been available since September of this year.

SENATOR SPEIER:  And I paid too much, it sounds like, huh?

MR. COLLIER:  Well, we put that out there as a convenience.  By mail, it can take two to three weeks.

SENATOR SPEIER:  I see.

MR. COLLIER:  And then if you would prefer to pay the $12.95 and have it instantly, that's your self choice.

SENATOR SPEIER:  But they'll basically get this.  This is the homeowners insurance score as opposed to the CLUE --

MR. COLLIER:  Correct.

SENATOR SPEIER:  --- data file.  I'm talking about the CLUE data file now.

MR. COLLIER:  Well, the CLUE data file is available to the consumer by mail for $8 today.

SENATOR SPEIER:  But is it available online as well?

MR. COLLIER:  It is available at the exact same Web site where you purchased the homeowners score.  It says…

SENATOR SPEIER:  They wouldn't give it to me last night when I tried to get it.  Maybe after the hearing, you can help me do that.

MR. COLLIER:  I would be happy to.

SENATOR SPEIER:  They refused me.  Okay.

Go ahead.  I'm sorry.

MR. COLLIER:  Well, just to save $12.95, if you have not filed any claims, there won't be anything to buy.  I mean that would be a point to consumers.  If you filed no claims in the last five years, there will be nothing in the CLUE database about you.

SENATOR SPEIER:  Well, part of the testimony this morning has been people haven't filed claims; they haven't been compensated but there still is a record of them on the database and that's what we need to address.

MR. COLLIER:  Let's see if I can address that in part.

SENATOR SPEIER:  Okay.

MR. COLLIER:  The database is consistent of losses reported to insurance companies.  If a loss is reported to a company and they open a claim file, they subsequently submit that open-claim file to CLUE.  If they make payments, they submit additional data as to what they paid and when.  And at a point in time, they typically come in and tell us the file is closed or they've made all payments.  It's possible, more prevalent in California than any state in the country because of a state law that you have, it says, if an agent is notified of a loss, they must open a claim file within the carrier's claim system.  So the carriers open claim files when they're notified of a loss, whether a payment is ever made or not.  So in California, we end up with -- I do not have the numbers but we end up with --claims on the database that were opened with no payment and then closed with no payment.

SENATOR SPEIER:  But there's also a law in California that says an inquiry is not a claim and should not be registered as a claim, and that appears to be what is happening in the interpretation of these two statutes, that they're relying on one and were ignoring the other.  I mean this is not an issue for you to deal with necessarily, so there's far more claims that are filed in California than other states because of that.

MR. COLLIER:  Because of that, yes, ma'am.

SENATOR SPEIER:  And there are some insurers that ask that claims be removed from the database?

MR. COLLIER:  That is correct.

SENATOR SPEIER:  And you comply with that request?

MR. COLLIER:  That is not difficult.  Yes, ma'am, we do.

SENATOR SPEIER:  Are there specific insurers that come to mind that do and…

MR. COLLIER:  It's usually on a one-up basis.  A consumer may contact us and say I disagree with this claim being on my file because I never received any payment and we'll go back to the insurer and then usually they'll come back and say delete the file.  So it's done somewhat on a one-at-a-time basis.

SENATOR SPEIER:  And the insured also has the ability to place an explanation on the file; is that correct?

MR. COLLIER:  Absolutely.

SENATOR SPEIER:  Now someone testified this morning, that even though they had placed an explanation on the file, that was not communicated to the insurer.

MR. COLLIER:  I was a little distraught to hear that because I've never heard that before.  If that party would be willing to work with me, I'd be happy to pull their file.  I don't have enough information to investigate to make sure that the statement is on file.  When I look at the file, with their permission -- I won't look without their permission, with their permission, when we look at the file, we can see who has inquired in the last six months.  And if there is a statement there or not there, we can have the statement applied and provide a copy of that statement to anyone that has inquired on that person in the last six months.

SENATOR SPEIER:  Okay.  All right.  Have you ever removed claims from a file at the request of the consumer or only the insurer?

MR. COLLIER:  According to the FCRA, the claim data is not our data.  As a consumer reporting database, the data belongs to the contributing company.  If a consumer comes in and contests data on an file, we then go back to the carrier.  At each of the 600 contributing carriers, we have what are called Fair Information Practice Individuals who operate by a guide.  We challenge the claim on behalf of the consumer.  Typically we resolve those challenges within 15 days.  But if we do not get a response from the carrier on the claim, we lock the claim after 30 days.  So we could result in deleting a claim at the request of the consumer if we had a non-response from a carrier but that very, very seldom ever happens because we are very aggressive in our approach to keep the database accurate.

SENATOR SPEIER:  So what's the response from the carrier?

MR. COLLIER:  Well, the carrier can come back and respond and say the claim is valid and it stands as it is or…

SENATOR SPEIER:  But they can do that on an automatic response.

MR. COLLIER:  But they don't.

SENATOR SPEIER:  Okay.

MR. COLLIER:  Statistically, they do not.  Sometimes a consumer will come in.  If you have a fire and when you have fire, you usually have water and then you can have other types of loss types that occur.  A carrier may open the claim with fire and water.  The consumer can say I didn't have water damage.  The carrier may come back and say delete the water damage.  We paid it all as fire.  Things like that do happen.

If you don't mind addressing water…

SENATOR SPEIER:  Sure.

MR. COLLIER:  …some very interesting statistics.  We do a database scan once a year.  The last time we scanned our database, it was January 2002.  We will do a new one in January '03 and I would prefer to give you as current a statistics as possible then, if you would allow.  But in California, we roughly have 2,960,000 claims in the CLUE database.  Of those 2,960,000 claims, 1,700,000 are water damage.

SENATOR SPEIER:  Really?

MR. COLLIER:  Yes, ma'am.  That represents 57.4 percent, give or take a tenth, if you'll allow me that.  However, of the 40 million claims in the national database, only 37.7 percent are water damage.  There's a full 60 percent more water claims in California than nationally.

SENATOR SPEIER:  How about Texas?

MR. COLLIER:  I don't know the Texas numbers off the top of my head, but I would say they're a close second.

SENATOR SPEIER:  Go ahead.

MR. PERKINS:  The California law apparently also prompts more reports to your database, correct?

MR. COLLIER:  That's what I’m saying, yes, sir.

MR. PERKINS:  Okay.  But if the law is prompting more reports, then arguably there might even be a distortion, the kinds of reports made as well, depending upon whether or whether or not people get into the habit of making a report.  It may not necessarily be indicative.

Yours is not a random sample of the universe.  Yours is a self-selected sample of those that choose to report to your database, correct?

MR. COLLIER:  Yes, sir.  I would say we have in California about 95 percent reporting.

MR. PERKINS:  But they're reporting not as a random report per se.  They're reporting under contractual obligations.  You're not a survey company.  You haven't surveyed California consumers to ask them if they've made a water report over the last, water claim, over the last two years or something?

MR. COLLIER:  No, sir.

MR. PERKINS:  So you can't say that that is in fact a statistically valid representation of water claims made in California?  It's your database's reflection of what's going on in California?

MR. COLLIER:  Absolutely.

MR. PERKINS:  Thank you.

SENATOR SPEIER:  More importantly, the fact that the consumer has to report, whether they file a claim or not, would suggest that this would be an inflated number in California that's never necessarily compensated on because of the requirement to inform the insurer of any damage that occurs to a house, whether they're filing a claim or not, and the extent to which agents are opening claims when they're just inquiries would inflate that figure as well.

MR. COLLIER:  It very well could.  I've not scanned the database.  We've never had cause before to scan the database to determine how many closed, no-pay claims by type are located in the database in the State of California.

SENATOR SPEIER:  Could you do that though?

MR. COLLIER:  Yes, ma'am.

SENATOR SPEIER:  Would you do that for us?

MR. COLLIER:  Yes.  We'll write that down and we will do that.

SENATOR SPEIER:  That would be very helpful.

MR. COLLIER:  And that will help us determine…

SENATOR SPEIER:  Actually that would be very helpful to us.  If you could also provide us with claims that are closed that are under a thousand dollars.  Can you do that?

MR. COLLIER:  I can do that but I would advise you that we do not know what the deductible is.  We only have the actual payment after deductible.

SENATOR SPEIER:  I understand that but it would help us assess the extent of the water damage claims and the costs associated with it.

MR. COLLIER:  Okay.  So you want closed water damage claims under a thousand dollars or all claims, or you want water?

SENATOR SPEIER:  We want water.

MR. COLLIER:  Yes, ma'am.

SENATOR SPEIER:  And the department may have some other requests.  And if so, you should let us know.  Since their database is pretty comprehensive, let's utilize it, even though it may not be as accurate as we would want it to be.  But you would certainly want it to be as well, I think.

MR. COLLIER:  We strive for the database to be extremely accurate.  There is a six-step, very intensive quality control process for putting data into the database, far more stringent than credit bureaus, that each insurer has to adhere to.

SENATOR SPEIER:  If one company came to you and said run a report showing all the claims reported by Company X between 1998 and 2002, could you do that?

MR. COLLIER:  No, ma'am.  The access to the database is strictly governed by the Fair Credit Reporting Act which means you must have a permissible purpose to search any individual on the file or gather any statistics from any data from the database.  We do not provide nor sell statistical data to the industry from the database for marketing or analysis or any other reason at this point in time.  We have not in the past either.

MR. PERKINS:  Just to be a little bit more comprehensive, because you almost answered it, is there any broad-spectrum report that you do provide to the industry from your database?

MR. COLLIER:  No, sir.  There is not.  We do not do any bulk data release from the database, only one individual at a time at the point of an insurance application.

MR. PERKINS:  Is the CLUE database used to generate, for example, mailing labels or other sorts of marketing materials?

MR. COLLIER:  No, sir.  It is not used for marketing whatsoever.  That has been the rule since Day 1, 15 years ago.

SENATOR SPEIER:  Now when I went online last night, there was an opt-out box, I think, that I clicked so that you wouldn't use information for marketing purposes.  So what was that all about?

MR. COLLIER:  We don't use any of our insurance data for marketing purposes.  ChoicePoint does own a marketing unit that federal law requires, that because we own a marketing division, that we have an opt-out provision for any consumer in the United States who chooses to sign on and opt out of direct marketing, so you may have opted out for credit card solicitations, everything else, but my business unit has nothing to do with that.  It's just a service to the consumer.

SENATOR SPEIER:  But the fact that I came onto that Web site to get my report, then if I hadn't opted out, they would use that information to market to me?

MR. COLLIER:  No, ma'am.  Absolutely not.  We do not take information from consumers who contact ChoicePoint and put it into marketing databases.  We do not take information from insurance carriers, contributed our orders, and put it into marketing databases.  We own a direct marketing division that competes with the likes of Axiom and Equifax.

SENATOR SPEIER:  I understand.  When you first come onto your site, you have to put all kinds of information in.  They're trying to determine your identity, ask you who has your mortgage and how much you pay.

Is that information being requested of ChoicePoint, the homeowners insurance score, or is that being requested of ChoicePoint, the global entity, that also has a marketing division?

MR. COLLIER:  That information is actually being prompted by the credit bureau, not by ChoicePoint.  We're seamless to them at that point to identify, to make sure that you are the person you are representing on the Web page before your credit report will be pulled and used to generate your insurance score.

SENATOR SPEIER:  Okay.  So who are the California companies using your insurance scoring information?

MR. COLLIER:  Frankly, I've never really marketed the product in California.  I've always been told that there was not market for it.  My major carrier is your larger riders.  None of them used ChoicePoint for that.  If there are other carriers that may not be domestic or buy from me outside of the state and other states that are using it in California, I would be unaware of that because we don't track orders by state.  We just orders by carrier.

SENATOR SPEIER:  You track orders by carrier?

MR. COLLIER:  Correct, but not by state.

SENATOR SPEIER:  So if I said to you "Allstate," you would know that Allstate does request copies?

MR. COLLIER:  Well, Allstate does not buy credit reports from me.

SENATOR SPEIER:  It does not?

MR. COLLIER:  It does not.

SENATOR SPEIER:  But some insurers do.

MR. COLLIER:  Some insurers do but all insurers do not.

SENATOR SPEIER:  So who are the insurers that do?

MR. COLLIER:  Well…

SENATOR SPEIER:  Did you make a list available to us?

MR. COLLIER:  I will have to check with -- I'm not trying to be stubborn here.

SENATOR SPEIER:  I understand.

MR. COLLIER:  But I'll have to take that question and check with my counsel and my customers and my contracts and see if I have any prohibitions in that, short of a subpoena.


I do have contracts with every one of my customers.  They're called Mutual Nondisclosure Contracts on business practices.  I'll have to comply with legal advise.


SENATOR SPEIER:  Where are you getting your California information for labels of new birth parents?


MR. COLLIER:  I have no idea.  I'm not in the marketing area.  We're in the insurance services area.  ChoicePoint is a much larger company than just insurance, and we have a direct marketing area, a workplace solutions division that provides employment and background, we have a public records group, and we have a biometrics group.  The biometrics group specializes in DNA technology, did all the human remains identification for the World Trade Center.  The Workplace Solutions Group has done all the background screening and criminal record checks for the folks at your airports and my airports, the TSA, to authorize those security investigators.  But the direct…


SENATOR SPEIER:  ChoicePoint has just purchased Filesearch.com.  Is that not true?


MR. COLLIER:  That is true.  That was made this week.  Yes, ma'am.


SENATOR SPEIER:  And they specialize in birth and death records, right?


MR. COLLIER:  Right.  Oh, okay.  Well, I can only tell you, since that was an acquisition in a stock company, acquisition data is very limited to a need to know until after the acquisition is done.  The very limited data that I needed to know was that vital records was working with multiple states where they have provided technology to the states to automate birth and death records and then provide a Web portal to the consumer and businesses to acquire copies of death certificates and birth certificates to those consumers.  It's not all states.  I don't even know if California is one.


SENATOR SPEIER:  Let's talk about insurance scores.


MR. COLLIER:  Sure.


SENATOR SPEIER:  I don't like the fact that I'm 727 or 844.  I don't know which is which here.  This is very unhelpful in terms of trying to assess one's insurance score.


Why don't you give us, tell us how you come up with these scores.  What goes into it?  If I have a lot of credit cards that I pay off every month, is that going to reduce my credit score because I don't retain a balance?


MR. COLLIER:  Not necessarily.  I could not answer the technical issues of this.  I can say this and we would be happy to do it again, we have built a model, if you would, much like your financial services models.  If you apply for a mortgage, they run a score against your credit report predicting your ability to pay for the mortgage and your likelihood of foreclosure.  That's been going on for years and the public's fairly educated on that fact.


For approximately ten years, we have been providing insurance scores to the insurance market across the United States very extensively in the other 49 states.  The homeowners insurance score, which ChoicePoint has built along with auto insurance score, which ChoicePoint has built, is a statistical model that has compared millions of claim histories against physical attributes inside the credit report of those individuals and is designed to estimate over ten deciles, if you would, the probability of a person to be more or less likely to file a claim in the next 12 months.  It's not saying you as an individual are going to but you may fall in a category or grouping of people who, of similar characteristics in their credit file, are more or less likely to file a claim.


SENATOR SPEIER:  So it's based on your credit history?


MR. COLLIER:  Yes, ma'am.


SENATOR SPEIER:  Not if you've ever filed a claim but based on your credit history?


MR. COLLIER:  It's a predictor of probability in the next 12 months.


SENATOR SPEIER:  That score cannot be used in California, so any of your insurers that are subscribing to this for homeowner purposes or for auto insurance purposes, for that matter, cannot use that score in contemplating an offer or a premium, just so that you are aware and that everyone in the room is aware.


MR. COLLIER:  Yes, ma'am.


SENATOR SPEIER:  Now every time, if I as a consumer have someone check my score and I live in New York, you will then inform me that someone has just accessed my score; is that correct?


MR. COLLIER:  No, ma'am.


SENATOR SPEIER:  But you told me that…


MR. COLLIER:  There is a service that consumers can purchase which is, every time someone access their credit report, the credit bureau will notify them of that access to their credit file.  All three bureaus sell that service.


SENATOR SPEIER:  You said that New York has an additional law that requires written notice of report, written notice to the consumer, that a report is being pulled on them…


MR. COLLIER:  That is correct.  I'm sorry.  I misunderstood your question.  If you go to an agent and ask for a quote on auto or home insurance in New York, the agent will hand you a written notice that has been in use for a number of years that says consumer reports, such as claim histories and credits, may be pulled on you to provide this quote.


SENATOR SPEIER:  So it's truly just a disclosure.


MR. COLLIER:  It's a disclosure form.


SENATOR SPEIER:  But that disclosure form could not be…


MR. COLLIER:  But it's required before the occurrence.  The consumer can say then forget the quote.  I don't want you to do it.  The consumer has the option of denying the service.


SENATOR SPEIER:  I guess the challenge to me right now is, and to the Department of Insurance, the extent to which insurers are utilizing these scores in California, they are violating the law.  And how is the department going to determine whether or not that is happening, short of subpoenaing, I guess, documents from you?


MR. COLLIER:  I would think they could ask the insurance carriers.  I sell…


SENATOR SPEIER:  They're all legal scouts, I know.


MR. COLLIER:  I'm reluctant to use carrier names but I sell credit reports to companies that I know are not buying in California because they told me they were not going to, okay?  But I also sell credit reports to companies that have not told me whether they were or were not buying in California.  I really don't inquire.  There are several national writers that choose to -- they have a permissible purpose under federal law to acquire it; they have an obligation to comply with state law.


SENATOR SPEIER:  They have an obligation to comply with state law.  So if insurance Company X is pulling reports from you for credit scores on both homeowners and auto and these consumers live in California, they're violating the law.


MR. COLLIER:  Potentially, potentially not.


SENATOR SPEIER:  You don't have a responsibility then to comply with California law in terms of making access to these scores available to insurers?


MR. COLLIER:  I'm a distribution network for the score.  They're buying a credit report from a credit entity, and I don't know if the credit reports are obligated not to sell credit reports to insurance companies on residents of California.  I think the bureaus would say that they can sell it because they don’t know how the carrier is going to use it.


SENATOR SPEIER:  Except that you are a business; you're a company doing business in California and required to comply with California law.


MR. COLLIER:  I'll seek additional advice.


SENATOR SPEIER:  Okay.  All right.  Okay.  So the right of a consumer to amend their score…


MR. COLLIER:  I'm sorry.  Yes.  Let me finish that.  On the score as a statistical model, we have been to the Department of Insurance.  Our models are not secret.  They are not what are called black box, how we derive that score.  Jeffrey and our lead model builder have been into the Department of Insurance, fully disclosed the entire model -- all the attributes in the model, what causes the score to happen, and have done that for one of our insurance carriers who wanted to file for use of using credit scores in California and has not received a positive answer from the Department of Insurance, so our model is not secret to the department.


SENATOR SPEIER:  All right.  So maybe we'll have a separate hearing and you can go over your model with us.


MR. COLLIER:  We'd be happy to send it to you in advance.


SENATOR SPEIER:  All right.  That would be great.  Maybe I can improve my score in the meantime.  (Laughter)


MR. COLLIER:  That's a very good score.


MR. JEFFREY SKELTON:  We'd be happy to help you with it.


SENATOR SPEIER:  Why don't give us a sense of what the scores are, okay?


MR. COLLIER:  I would say scores below 500 are far more likely -- loss ratios run in the area for that group of individuals in the area of about 140-160 percent, actual claim loss ratios in those groupings.  Scores from 500-650 are considered typically standard; 650-750 are considered above average; and 750 and above are typically by the industry considered ultra-preferred.


SENATOR SPEIER:  Ultra-preferred?  I'm not there yet.  I'm not at ultra-preferred yet.


What's 650-750?  I'm not preferred by many in this range.  Laughter)


MR. SKELTON:  Each carrier will make determinations for their own purposes where the score breaks will be based upon their own bulk of experience.


SENATOR SPEIER:  What was 650-750 again?  What did you call that?


MR. COLLIER:  I call it, 650-750 would be standard.


SENATOR SPEIER:  No.  You said 500-650 would be standard.


MR. COLLIER:  Would be standard, right.  I'm sorry; 650-750 would be, I guess you could say, the lower range of preferred; and above 750 is the ultra-range of preferred.


SENATOR SPEIER:  Okay.  And then this will vary from…


MR. COLLIER:  It will vary from carrier to carrier because they will -- when carriers enter into using scoring, they usually have us do an analysis on their enforce ?? book of business to see where it falls and the average and does it track with their loss ratio.  And what they're trying to do then is place business appropriately, new business appropriately, within that enforce book of business.


SENATOR SPEIER:  And this ratio works for both auto and homeowner scoring?


MR. COLLIER:  The ratio works that way, but the models themselves are actually different models.


SENATOR SPEIER:  So you'll give us a presentation of both models?


MR. COLLIER:  Absolutely.


SENATOR SPEIER:  All right.


Anything further?  Yes.  Mr. Arnold ??.

MR. ED HOWARD ??:  Just a couple of questions.  If I heard your testimony earlier, you testified that you are aware, that because of the California law regarding the requirement that claims be dealt with within a particular period of time that you have perhaps a disproportionate number of California claims being reported to your database; was that your testimony?


MR. COLLIER:  What I was trying -- yes, but I'd like to just add to that.


The law doesn’t exist in any other state, okay?  So we have a disproportionate number of closed, no-pay claims, not a disproportionate number of necessarily total claims.  I may have one-tenth of 1 percent of my claims on the database may be closed, no pay.  But in California, it might be 1 percent because of your law.  So I don't have an exact count on the number of closed, no pay in California but we promise to get that.  So closed, no pay.


SENATOR SPEIER:  They're going to give us data on that so we can actually have a better -- and they're also going to give us some data on water claims of a thousand or less.


MR. SKELTON:  Number of closed, under a thousand dollars water.


MR. HOWARD: I suppose the follow-up question, if you'd be so kind is, to the extent that closed, no pay potentially indicates an erroneous distinction, reported distinction between a claim and an inquiry, is that a problem that you're aware of, being reported…


MR. COLLIER:  Well, we don't know if the closed, no pay was actually a claim and the person decided to, you know, it was below their deductible or it was close to their deductible; they decided to pay for it themselves.


MR. HOWARD:  In which case it shouldn't properly be reported as a claim?


MR. COLLIER:  Which truly is a loss, and we don't know if closed, no pay is an inquiry.  It comes into us with a loss type.  So it would come in originally as some type of claim type has been filed, like a water claim has been opened, no payments made yet because services haven't been rendered.


MR. HOWARD:  And so the characterization of that claim by the furnisher, in this case, the insurance carrier, would be carried over automatically into the report at the threshold juncture, right?


MR. COLLIER:  That's correct.


MR. HOWARD:  And so under the FCRA, you have responsibilities to assure that your data is, I think the line was used, "reasonable procedures to assure the maximum possible accuracy of your data," right?


MR. COLLIER:  Yes, sir.


MR. HOWARD:  So you do know that there is at least a potential problem in California where claim, no pay is in fact a reality, not a claim at all, but inquiry loss?


MR. COLLIER:  Well, we don't know if we have that problem or not because we don’t have a way of auditing it.  To some degree, we have to trust our contributors to report to us accurate claims.


MR. HOWARD:  And one way you would be able to figure out the difference on an individual basis is the FCRA's requirements that you conduct a reasonable reinvestigation of claims or disputes, correct?  So someone under the FCRA is allowed to request a reinvestigation of what you're reporting?


MR. COLLIER:  Absolutely.  And we have some packets, if we can leave them for you, that goes through our exact process.


MR. HOWARD:  If I could just ask one quick question on your exact process.  The senator asked a question earlier about what happens when, for example, a consumer says I didn't have a water claim and you go back to the furnisher, in this case, the insurance carrier, and the carrier says, yes, in fact, the senator did have a water claim.


When you have a he-said, she-said situation like that, what is the next step if any in your reinvestigation?


MR. COLLIER:  Well, our next step at that point under FCRA is that we offer to the consumer the ability to put up to a 100-word statement in the file disputing what the insurance company has reported.


MR. HOWARD:  This is quite important.  So when you get to a he-said, she-said situation, your investigation is over, the default is to continue to report the claim as claimed, in my hypothetical, and the remedy offered is not further investigation.  It is an explanatory statement on the credit report.  Is that your testimony?


MR. COLLIER:  According to FCRA, that's the only remedy we have.


MR. HOWARD:  Thank you.


MR. COLLIER:  Yes, sir.


MR. HOWARD:  I recommend you look at some of the case law in what constitutes a reasonable reinvestigation.


MR. COLLIER:  All right.  Thank you.


SENATOR SPEIER:  You have a lot of work to do.


MR. COLLIER:  If I can make one other point.


SENATOR SPEIER:  Sure.


MR. COLLIER:  The claims on the database are there for five years.


SENATOR SPEIER:  Oh, good.  Thank you.


MR. COLLIER:  …confused, it's they role off at five years.


SENATOR SPEIER:  One of our witnesses suggested, that while the record was purged, the fact that he had a claim in 1986 was still on the record.


MR. COLLIER:  No. That would not be so.  His carrier may have known that but we wouldn't know.  What happens is that five years, the claim is put on a backup tape and put in a vault for security purposes in case it ever has to be pulled out for legal purposes, but it's not available to any one transactionally or anything else.  It's very difficult to go get a claim over five years out of the system.  It's a several thousand-dollar process just to find one.


Had this individual, this gentleman contacted our consumer disclosure, they would not have known about his, I think you said, 1986 claim because it would not have been on the database and not accessible to anyone.  Since we started this in '92, it would have never been on our database to begin with because we only had a five-year history which would have taken us back to '87.


SENATOR SPEIER:  If we have additional complaints from consumers that are unusual, would you accommodate us in our efforts with their approval to try and look at the database and see?


MR. COLLIER:  Absolutely.  We have a consumer service center.  I will get you an executive contact for your consumers to assure that they can go through the process.  Even some others see -- a young lady that testified this morning, the attorney, I need to make this point very clearly:  I am unaware of any carriers that consistently use CLUE property or even use it at all for renewal.  I've never had carriers want it as a renewal product.  She said she had proof, that because her carrier showed it to her -- if we could look into the case, what we may discover, is that when she bought her new home two years ago, the carrier bought a CLUE property report, discovered the initial claim, the fire and the water loss, and made it part of her permanent record, and imaged it which is often what happens.  They don't just throw this data away when they buy it.


Two years later and four water claims later, their claim system will say you've had this fire claim on that house, that water claim and four more water claims, and the original discovery could have been five or six years old at that point.


SENATOR SPEIER:  Okay.  Ms. Calandra is no longer here, is she?


All right.  So we'll follow up with her and maybe get back to you.


MR. COLLIER:  I would be happy to investigate her situation.


SENATOR SPEIER:  But from your experience, it does not appear that your product is used for renewal purposes?


MR. COLLIER:  I've never had a customer do it.  They wouldn't.  Let's see how I can explain this.


An enforce book of business, we price our products based on volume, okay, the number of transactions a customer buys.  This isn't really trade secret so I'm willing to discuss it.  If a customer wanted to use it on their enforce book, it would be ten times larger than their new business applications and they would say to me I don't want to pay the same price.  They would ask for discounts on services.  No one has ever -- we don't even sell if for enforce because what they do is, if I apply for insurance, they get my CLUE file, they make it part of my permanent file, and then they build on it with my own claim experience with them.  Why come pay me more money to find out what they already know about me a second time around?


SENATOR SPEIER:  Unless you are an insured for auto and not for homeowners and they want to now pit you for homeowners but they're going to determine whether or not you're a good risk.


MR. COLLIER:  They have no permissible purpose.  That would be using the database for marketing and it's strictly prohibited in all capacities.  They cannot use it as a cross-sale too.  They don't have your permission to look at your CLUE file to do that in today's environment.  We would consider that marketing usage and not allow it.


SENATOR SPEIER:  But how would you know that when they requested it?


MR. COLLIER:  I think I have to rely, fall back on my statistics, just to give you some kind of example.  I mean in California we will sell approximately 1.2 million CLUE reports this year.  Of that, 360,000 will have one or more claims on it.  That's 30 percent.


SENATOR SPEIER:  Of the 1.2 billion [sic] CLUE reports, how many of them are to the industry?


MR. COLLIER:  A hundred percent to the industry or an agent, either to an underwriting or an agent location.


SENATOR SPEIER:  How about for consumers, if they want to get a copy of their CLUE report?


MR. COLLIER:  So far, probably less than a hundred this year.


SENATOR SPEIER:  Less than a hundred --


MR. COLLIER:  Yes.


SENATOR SPEIER:  -- in the state of California?


MR. COLLIER:  That have been sold, yes.


SENATOR SPEIER:  There's a whole market for you.  (Laughter)


MR. COLLIER:  Yes.

MR. SKELTON:  We're trying.


MR. COLLIER:  That's why you find ChoiceTrust.com ??.  (Laughter)  But the aspect of the point of those statistics was -- I did a couple of quick calculations but I'm not going to get into statistics with you because I'll lose anyway but I wanted you to have those numbers.


The issue is that we're more than happy to work with consumers on what's in the CLUE file.  We put CLUE property on this Web site to assist sellers and real estate agents nationwide so a seller can go on and instantaneously acquire their CLUE history on their home.  And, by the way, when that report goes back to them, any personal identifiable information is blocked to protect their privacy, so that if it becomes truly a loss of that home report.


SENATOR SPEIER:  So you sell 1.2 billion [sic] reports to insurers, realtors…


MR. COLLIER:  We don't sell to real estate agents and we don't sell -- as an FCRA database, the database is only available to contributing insurance companies and consumers so we can provide a report on a home seller, to the actual seller, who can then provide it to their real estate agent as a tool at the point of listing.  We are building a process on the Web where, if I am selling my home, I can sign on, buy my CLUE report, and then get a special password and ID, that at my own volition, I can give to the real estate agent to sign on one time and download a certified copy of the CLUE report so no one can accuse me of manipulating the data on the report.


SENATOR SPEIER:  Now the CLUE report, when you say "CLUE report," you're talking about the claims.  When you talk about "credit score," do you call that a CLUE report as well?


MR. COLLIER:  No, ma'am.  We call that an "insurance score."


SENATOR SPEIER:  Insurance score.


All right.  Well, you've been very helpful and your demeanor is very positive.  I want to compliment you on it.


MR. COLLIER:  Frankly, we do care.


SENATOR SPEIER:  You've been under attack and you've handled it very well.


MR. COLLIER:  We do care about the consumer.  Our whole business model is built around the consumer.  We want what's best for the consumers of the State of California.  We believe CLUE does help them.  It does keep a market available.  It is a tool that actually increases market availability rather than decreases it.


I also would like, if you don't mind, to compliment you on some comments you made this morning about an informed consumer is a better shopper.  I think it's very wise for a consumer to know what their claim history is at the time they shop, to know what their insurance score is, maybe not in California but at least in other states, and to be informed, and that's why we created the ChoiceTrust.com site.  We are the first company to go public with insurance scores to the consumer.  Before, they were never available to the consumer.  So we're trying to educate, not infuriate.


SENATOR SPEIER:  Who's your competition with insurance scores?


MR. COLLIER:  Fair, Isaac in San Rafael who sells insurance scores.  Many companies use their own custom models if they're a large enough size.


SENATOR SPEIER:  So the fact that I could get online and purchase my insurance score -- 


MR. COLLIER:  Yes, ma'am.


SENATOR SPEIER:  -- but couldn't purchase my CLUE report…


MR. COLLIER:  I don't understand that.  I'll be happy to help you with that.


SENATOR SPEIER:  You just don't understand that.  Okay.  They referred me to Experian.


MR. COLLIER:  Once you were certified to get your insurance score, you should have automatically authenticated to get your CLUE report.


SENATOR SPEIER:  All right.  Thank you very much.


MR. COLLIER:  Thank you.


SENATOR SPEIER:  All right.  We're going to take a ten-minute break and return to hear from the California Fair Plan, Consumer Advocates, and then the insurers.


--- BREAK --


Please take your conversations outside.


All right.  We are now welcoming Stu Wilkinson who's the President and General Manager of the California FAIR Plan.


Welcome.


MR. STU WILKINSON:  Thank you.


SENATOR SPEIER:  Please begin.  Do you have written testimony?


MR. WILKINSON:  No, I don't.  I was asked not to come with a full presentation.


SENATOR SPEIER:  Oh, okay.  All right.  So tell us what the FAIR Plan is.


MR. WILKINSON:  I have the outline here.


SENATOR SPEIER:  Okay.


MR. WILKINSON:  The FAIR Plan is a statutorily mandated association of all the insurance companies that writes property business in California.  Each company participates in the FAIR Plan to the extent of their percentage of the total writings of California.  If a company writes 10 percent of the California property business, they partake of 10 percent of the FAIR Plan so that each policy we issue, each company takes its share.


We are operating currently on a statewide basis.  We issue a basic fire policy which covers fire and extended coverages and malicious damage.


SENATOR SPEIER:  And, pardon me?


MR. WILKINSON:  Malicious damage, vandalism and malicious damage.


SENATOR SPEIER:  So does extended coverage define that?


MR. WILKINSON:  I'm sorry.


SENATOR SPEIER:  Extended coverage, you said?


MR. WILKINSON:  Extended coverage is windstorm, hail, falling objects, riot, ____ damage, explosion, and smoke.


SENATOR SPEIER:  So it's a scaled-down version of most homeowners' insurance policies?


MR. WILKINSON:  It is.  Most of the homeowners will also have covered theft and liability.  Incidentally, we cover the building and the contents.


SENATOR SPEIER:  The building and the…


MR. WILKINSON:  And the contents, yes.


SENATOR SPEIER:  But you don't cover water damage?


MR. WILKINSON:  We cover water damage if it results from a named peril.  In other words, if there is a windstorm that lifts some shingles from a roof and the rain gets in, we'll cover the resulting water damage but we do not cover leaky pipes which is probably some maintenance issue.  I don't know but we don't cover that.  It has to be corresponding to peril.


SENATOR SPEIER:  That's good to know.


All right.  And the policies are available to all Californians now.

MR. WILKINSON:  Yes.

SENATOR SPEIER:  By the insurance commissioner, there is a requirement now that they show you three rejections from other carriers which we've had testimony today is not necessarily easy to come by.


MR. WILKINSON:  Historically, the FAIR Plan has issued policies in the inner-city areas, the urban areas, and the brush areas which are mainly in Southern California.  After the Northridge earthquake, there was obviously -- it was one of the first really tight homeowners markets -- we were placed statewide and we operated on that basis for two or three years and then the market improved and we went back to our original areas.


The department got approximately, I think over a period of maybe six months to a year, 48 complaints from people outside of the original FAIR Plan areas that they could not get insurance.  So we received instruction from the department to begin writing statewide.  In the new areas, as it were, to make sure that a reasonable search of the market had been done, we required three turndowns from the existing carriers.


SENATOR SPEIER:  Now who requests that?  You do or the insurance commissioner has required that?


MR. WILKINSON:  No.  The insurance commissioner instructed us to do this in the order that we got expanding the FAIR Plan to a statewide area, so we now have a written order saying that the FAIR Plan writes or the state plan, statewide area, and in areas that are outside of the original FAIR Plan areas, we get a declination letter from three carriers.  When we get that, we get…


SENATOR SPEIER:  I'm just trying to determine who is making that requirement necessary, you or the insurance commissioner?  Is it part of the order?


MR. WILKINSON:  It's part of the order that the insurance commissioner did.


SENATOR SPEIER:  All right.  How many people have come to you and said I need insurance through the FAIR Plan but I can't get three carriers to write me a letter saying I’m declined?


MR. WILKINSON:  I don’t really think that that has been an issue.  We seem to be getting the letters.  Some people have said that I can't get a letter and we say we'll really try and then they come up with it.  I don't know of anyone that went without insurance because they could not get three declination letters.  And I think, if an application is sent to an insurance company and they turn the risk down, then they have to send a letter saying we're not going to write you, for whatever reason.


SENATOR SPEIER:  Okay.  And you'll accept letters from agents versus…


MR. WILKINSON:  No.  It has to be from an insurance company or from a general agent from a surplus lines writer.


SENATOR SPEIER:  All right.  How many applications are you receiving per week now?


MR. WILKINSON:  Funny you should ask.  At the present time over the past two months, we're receiving approximately 1,750 applications a week on average.


SENATOR SPEIER:  One thousand?


MR. WILKINSON:  One thousand, seven hundred and fifty.


SENATOR SPEIER:  That's over the last two months?


MR. WILKINSON:  Yes.  And it started to grow.  Probably over the last two or three months, we've started to see a significant increase in the business, probably starting June, it started to take off.  And for certainly October and November have stayed fairly static.  It looks like it's plateaued at the present time.  It's difficult to tell.  You try to read the tea leaves of what's going to happen.  But right now, it appears to have settled down and we are now growing at a net growth of approximately 800-1,000 policies a month.


SENATOR SPEIER:  So many people who come to you end up finding carriers to provide them with…


MR. WILKINSON:  Yes, they do.  Out of the applications that we received, we're issuing an average of 956 policies a week.  For the year hit ?? ratio, in other words, the number of policies issued as opposed to the applications received, has been 50 percent.  Currently, that is 54 percent for the past two or three months so that is also nudging up.


Our retention ratio for the existing book of business that we have is about 80 percent so that 20 percent of our policyholders choose not to renew with us. We're assuming they get insurance in the regular market.


SENATOR SPEIER:  Now is your product rated by you or by the insurance carriers that you issue?


MR. WILKINSON:  No.  We issue the policies on behalf of the insurance carriers, and we pay the claims, collect the premium, and do everything that an insurance company does, and the carriers book the business as direct-written business for their portion so we send them our results every year and they include those results in their own results for their portion of our business.


SENATOR SPEIER:  Now some have suggested to me that the FAIR policy is expensive for what it is.  Can you respond to that?


MR. WILKINSON:  I don't know. What is expensive?  I can tell you that we've just, we just got approval, I think it was June, for an 11 percent rate reduction…


SENATOR SPEIER:  Rate reduction?


MR. WILKINSON:  Yes.


SENATOR SPEIER:  You need approval for a rate reduction?


MR. WILKINSON:  Oh, yes.

SENATOR SPEIER:  I guess you would.

MR. WILKINSON:  Prior approval.  By statute, our rates have to be actuarially sound and sufficient to pay our expenses and the losses.


SENATOR SPEIER:  Is your rate for a home next to a forest going to be the same rate as a home that's in a densely populated area with no forestation?


MR. WILKINSON:  Yes.  The rate is predicated on the fire protection.  So if we have a policy that's in a brush area, it's first rated by the fire protection as if there's no brush there.  Then if the brush is cut back to a distance of 200 feet from the property, that rate stays the same as if the house was in the city.  The closer the brush, we apply a surcharge to that, to the house.


SENATOR SPEIER:  So a homeowner who has been declined for renewal on their homeowners insurance comes to you for a policy.  They're going to get a policy that is going to be less than comprehensive because it's not going to cover suing losses from water damage?


MR. WILKINSON:  Right.  It's not going to be an all-risk policy.  Basically we have a named perils policy.  An all-risk policy covers everything unless it's excluded.  We only cover the perils that we actually name.


SENATOR SPEIER:  So arguably, if mold was generated from a named peril, you would cover it?


MR. WILKINSON:  Yes.


SENATOR SPEIER:  Can you give me an idea of what a policy runs?


MR. WILKINSON:  Yes.  In our total habitational book, we have an average, some insured, of $190,000 and a premium of $313.  That's an average.

SENATOR SPEIER:  So did you hear my comments earlier this morning when I suggested that maybe we need to come up with a product that doesn't cover the kinds of things that people normally file claims for because they're going to be fearful to file the claims anyway, aren't going to file the claims, so they really should have a different kind of product?

Would you say the FAIR Plan meets that kind of description then?

MR. WILKINSON:  I would think so.  Judging from our experience, from what I've heard, water damage is a big issue. And by the nature of our book of business, we insure an awful lot of older homes that our named peril policy, which is based on the California fire policy, standard fire policy, it certainly does the trick for a lot of people, let me put it that way.

SENATOR SPEIER:  So what percentage of the market do you think you have right now?

MR. WILKINSON:  I think -- please don't hold me to this -- about 1.7, 2 percent maybe.

SENATOR SPEIER:  And that means how many policies altogether?

MR. WILKINSON:  With habitational, approximately 175,000 policies of habitational business.  We also have a further 10,000 or 11,000 commercial policies which makes up the 186,000 total.

SENATOR SPEIER:  So if your book of business expanded considerably, what are the downsides?  Do you see any downsides associated with it?

MR. WILKINSON:  With us expanding?  I don’t think it's desirable for a state's insurance market to have a really thriving secondary market, a residual market, where the FAIR Plan is.  It's far better taken care of by the regular market, giving people choices, et cetera, and the regular market also includes the non-admitted market.

Part of the statute that set us up indicated that we should endeavor to have business placed in the voluntary market, both admitted and non-admitted.  There's not a lot wrong with a non-admitted market.  I mean there's still some good companies there.

SENATOR SPEIER:  It just sounds…

MR. WILKINSON:  (Laughter)  Yes.

SENATOR SPEIER:  You said that the average policy was $313.

MR. WILKINSON:  That's right.

SENATOR SPEIER:  What the most expensive premium that anyone's playing in the FAIR Plan?

MR. WILKINSON:  We'll issue a policy up to $1.5 million.

SENATOR SPEIER:  Oh, so you do have limits?

MR. WILKINSON:  Yes, yes, $1.5 million.

SENATOR SPEIER:  Of value?

MR. WILKINSON:  Yes.  That's a value.

SENATOR SPEIER:  No.  I understand that.

MR. WILKINSON:  Yes, yes.

SENATOR SPEIER:  So 1.5?

MR. WILKINSON:  One point five.  If I had a calculator handy, our average rate to the average cost per thousand dollars is $1.65 per thousand dollars.  So if you're looking for a million dollars, well, $1,650.

SENATOR SPEIER:  We'll get it.  We'll get a figure here in a minute.


So your estimation, do you think…


MR. WILKINSON:  I’m sorry.


SENATOR SPEIER:  Twenty-five hundred dollars.


MR. WILKINSON:  We have some very expensive houses in the brush area and sometimes they'd rather have the deer grazing in front of the patio and they don't cut the brush back and that brush surcharge can get pretty big on something like that.  It could be as much as -- I think it's $1.20, $1.50.  I've seen some people hit with $20,000, a brush surcharge of $20,000.


SENATOR SPEIER:  Oh, really?


MR. WILKINSON:  Yes.  They usually don't keep it.  They clear the brush.


SENATOR SPEIER:  All right.  So in your estimation, is there a crisis?


MR. WILKINSON:  Oh, you know, I think it's a tightening up of the market which is a reaction to increased claim costs, et cetera.  Unfortunately, everyone's doing it at the same time but that's the nature of the beast.  Rather than people looking over their shoulders, they're all looking at their own numbers.


If someone could write the business profitably, they'd cut the price and write it off.


Anecdotally, everything I've seen in the papers or read about or the people here today, everyone ended up getting insurance, so I think it's really hard to say that it's unavailable.  The complaints that I've heard are the costs rather than unavailability.  Also, I think people are used to companies really falling all over themselves to write a policy.  Now they're stepping back and starting to ask questions and people sort of, I think they just resent this and they might have had it.


Maybe I'm way on left field.  But as a personal observation and at this stage, I'm not speaking on behalf of the FAIR Plan…


SENATOR SPEIER:  I understand.


MR. WILKINSON:  I think for some people who have a history of losses, they've always had a problem getting insurance.  But it's getting publicity at the present time and I think it's been the confluence of the mold issues and the water damage issues and the big premium increases has really brought it to the surface.  From our perspective, insurance is available although the market certainly is tighter.


SENATOR SPEIER:  All right.  Well, thank you both very much.


MR. WILKINSON:  Thank you.


MR. COLLIER:  Thank you.


SENATOR SPEIER:  Next we're going to hear from the Consumer Advocates.  With us is Norma Garcia from Consumers Union, Amy Bock, and Doug Heller.  Doug Heller is from the Foundation for Taxpayer and Consumer Rights and Amy Bock is with United Policyholders.


All right.  Ms. Garcia, would you like to begin?


MS. NORMA GARCIA:  Good afternoon, Madam Chair and all those present.  My name is Norma Garcia.  I'm senior attorney with Consumer Union's West Coast Regional Office in San Francisco.


Consumer's Union is a nonprofit publisher of Consumer Reports magazine and the National Consumer Advocacy Organization that has been working on behalf of consumer interests since 1936.


I thank the committee for inviting Consumers Union to address you today on this very important topic. As we know, homeowners insurance is an essential product for all homeowners.  Any homeowner not paying cash, which is most every homeowner, to purchase a home, must have homeowner's insurance in order to obtain a mortgage.  And even homeowners who own their homes outright want to protect their investments and need homeowners insurance to accomplish this goal.


Market competition works best when products for sale aren't necessities.  That's not the case with insurance.  For that reason, state officials have an obligation to assure that the product is fair, available, and affordable.


It has come to our attention that new and existing homeowners are experiencing problems with the homeowners insurance marketplace in this state.  We receive approximately three to four calls a week in our office from consumers who are confirming media accounts reporting that homeowners with no past claims history are experiencing substantial premium increases.  We know that State Farm Insurance, with the largest share of homeowners insurance in the California marketplace, is refusing to write new policies.  Homeowners with a past claim history are being non-renewed.  Insurers are refusing to write a policy on a property with past claims history despite the fact that a new owner will take over the property at the close of escrow, and new homeowners are having trouble finding coverage jeopardizing their ability to close escrow.


Consumers have been completely outraged and confused by these practices.  These practices fly in the face of a notion that consumers need a fair marketplace where insurance is available and affordable.  Consumers are frustrated because they know they must buy homeowners insurance but insurance companies can raise prices suddenly, they can impose unfair underwriting guidelines, remove coverage, leave or threaten to leave the state, and mishandle claims.  Consumers feel that they are being penalized unfairly and that something must be done to curtail these abuses.


We tried to figure out why this is going on and we certainly have our theories but we like to look at what the industry is saying, how they justify these practices.


One AAA policyholder with no claims history received a letter with the following explanation for her increased premiums:


"There are two main reasons for this premium increase.

"First, the price of nearly everything that homeowners insurance pays for has gone up.


"Second, for the past several years, the price of homeowners insurance has not kept pace with the cost of providing it.  Insurance companies have been absorbing the difference.  In our case, besides annual adjustments for inflation, we have increased our rates only twice in over 13 years."


When we examined these statements closely, we see two things.


The first, the statement that the price of nearly everything that insurance covers has gone up restates the obvious.  And with the exception of costs associated with administering insurance policies, we believe those things are out of the insurance industry's control.  This is one reason why we recommend that homeowners review their coverage on an annual basis to guard against underinsuring a property by failing to take into account rising costs for materials and labor to rebuild or to repair.


The second statement, however, is deeply troubling because it reflects a condition created by the insurer, the consequences of which are now being borne by the consumer.  Somewhere, somehow, this insurer made a conscious business decision to not increase rates and to "absorb the difference" between the price of the product and the cost of providing it.


In marketplace economics, this is commonly known as digging oneself into a whole.  Essentially what insurers are telling homeowners and would-be homeowners today is:  True, we dug ourselves into a deep hole but it's your problem now.


This is by no means a new situation.  In January 1999, Consumer Reports found that for years insurers have been digging themselves into a whole.  Now, just as then, they're looking to consumers to pull them out.  As they competed for market share in the 1980s, companies wooed clients with unrealistically low premiums and guarantees of full compensation if their homes were destroyed.


Today, those unlimited guarantees are giving way to far more restrictive coverage terms and insurers are boosting premiums and curtailing coverage and dropping policyholders they don't want to cover.  This, coupled with lost investment income from the drop in stock values, is what we believe is really driving the current state of homeowners insurance in California.


Though to look at the situation, one would believe that consumers must somehow be to blame since they are bearing the brunt of business choices that were not theirs to make.  This is why we are here today to ask you, the legislature, and the incoming commissioner, John Garamendi, and the Department of Insurance, to protect consumers from unfair rate increases, cancellations, and denials.


We are not saying that consumers should pay less than the value of what they are receiving.  We are saying, that if insurers assert that rate increases are justified, that they bear the burden of proving that before an increase should be granted.

We believe that there should be an immediate moratorium imposed against homeowners insurance policy cancellations because of previous claims, except in the case of proven fraud by the insured.  Insurers should not be able to refuse to write a policy on a property with a previous claims history that will come under new ownership, especially if the condition leading to the previous claim has been remedied.


The notion that a simple inquiry can lead to a claims history record must be immediately addressed by the legislature and the Department of Insurance.  We ask the legislature and the Department of Insurance (to) look into CLUE database abuses.  We cannot allow the use of a database that may be faulty to exclude some from having essential coverage.


We have some very strong views about the use of credit scoring in insurance.  In our October 2002 issue in Consumer Reports, our president, Jim Guest ??, called for every state to ban insurance companies from using credit scores to set rates.


Recently, while we were researching a report on homeowners insurance, we found that the most controversial new addition to the rate-setting formula is a credit score.  Mr. Guest did say, that for decades, auto insurers have focused on identifying drivers at higher risk of filing a claim and have charged higher premiums to those at higher risk.  And while risk-based pricing has its problems, it's basically a fair system.


Now, however, insurers have discovered a new formula that can double a consumer's insurance premiums, even if that consumer's driving record is pristine.  The credit score is what accomplishes that and it's based on the premise that bad credit makes you a risky driver.  There is no standard mathematical model for this, and the social implications are unsettling at the very least.


While doing the research for our report in Consumer Reports, one insurance commissioner told us that insurers use credit scores to do what is otherwise illegal, that is, to discriminate against low-income and minority consumers.  Down-on-their-luck consumers who may have skipped a payment or two because of layoffs, medical problems, or a divorce, can find that a less-than-perfect credit score is driving their auto insurance rates through the roof, even though they have always paid their auto insurance bills on time and have had no accidents or speeding tickets.


These are the kinds of issues that we come to today to look at very carefully.  We really need leadership in this area.  We need the Department of Insurance to step forth and enforce existing laws and we need the legislature to look at ways to protect consumers in this environment.


Thank you.


SENATOR SPEIER:  Ms. Bock.


MS. AMY BOCK:  Good afternoon and I appreciate the opportunity to make some brief comments.


It's obviously very timely that you're having the hearing.  There has been quite a bit of focus in the press on this problem, and you are appropriately trying to determine the scope of the problem and what to actually label it.  I think, rather than labeling it a crisis, we don't see it that way.  I would say it's a market disturbance or market upheaval.


I forgot to identify myself.  Amy Bock and I am the Executive Director at United Policyholders, and we are a 12-year-old nonprofit organization that is oriented toward educating the public on the insurance claims process.  So primarily we focus on helping people understand how to file a claim properly and what their rights are in the claims process.  But because without coverage, you cannot have a claim, we felt compelled to weigh in at this hearing and there's a bit of history I want to invoke.



This hard market that we are supposedly in now is, and we're told insurance is cyclical but the cycles don't seem to have much science except that you can trace them to the financial market and I know Doug will be addressing that in more detail.


But we were here not that long ago talking about a shortage of homeowners insurance.  Generally, when you see a market upheaval, we have seen that the industry has some sort of ulterior motive where they will cut back in a certain line because there's some other goal they want to accomplish.  The last time we were here when there was a homeowners insurance shortage, it was because insurers wanted to get out of the requirement to sell earthquake.  And so we had these boycotts and we had companies pulling out and consumers were panicking, realtors were concerned, and then we got the CEA.


At that time, United Policyholders initiated a program called Match Up where we tried to find those independent agents and brokers who had markets and connect consumers with them.  And similarly today, we have canvassed independent agents and they are saying actually we're doing okay.  We can place policies; we're not getting rashes of non-renewals.  There are all those companies out there but they are the lesser known names and consumers are not going to go to them unless they are educated to go to them, so I applaud you for publishing the list and I hope that people will understand that there are these options out there, that they don't have to go to State Farm, they don’t have to go to Farmers.  In fact, we think it's a good thing for consumers when you have this kind of a market disturbance where the big carriers are pulling back, but it's an opportunity to get a better mix of business so that some of the smaller carriers have a larger market share.  You lessen the grip on the market that the larger carriers have so that, I think, has a benefit to consumers.


So when State Farm was the first one to say they're not going to be selling new homeowners insurance, we said, fine, have your hissy fit, and let some of the smaller guys come in and get some market shares.  That's okay.  That's the good news.


We have some very deep concerns about what's going on.   There are obviously, as Mr. Wilkinson said, this is a confluence of forces that is creating this situation and the whole mantra about water claims obviously needs to get fleshed out in terms of data.  We really, I think you appropriately have asked the department we need the information.


Is there this big increase?  This is obviously the insurance party line that it's water damage claims and mold.  That seems to be the focus they want the public policymakers to have.  I'm just not sure that it's that big a deal mostly because I think a lot of the carriers have cut the coverage out of their policies already for mold.  I'm not sure, if they're not even covering any more, then why would that be justification for moratoriums and big-price increases and the like?


So I'm going to try to wrap up.  Obviously you are targeting the data that you need and that's critical.  What you referred to in your materials as Swiss cheese issue of policies, just getting the coverage, actually just getting cut away and cut away to the point where it's really questionable whether it's worth paying for, that is a huge issue that I think is really the most important here because it seems, like when there is a lot of focus on premium increases and people pulling out of the market, there is less focus on, well, what's happening to the product that they're selling?  And that’s our big concern because we have seen this big reduction in coverage for water damage claims, very disturbing.


The last point I want to make is that there is a trend in the insurance industry of using claims as what we call a profit center of treating-- the best example, if you watch the 60 Minutes piece recently on Unum-Provident the point is that we now have bankers running insurance companies and they look at the claims, their numbers, and they say, well, we can either cut losses or boost profits by cutting claim payments.  So they look at claims, how can we reduce our claim pay outs?


Well, what we see in this homeowners arena now is this message, if you don't file claims, you'll stay insured.


SENATOR SPEIER:  If you file a claim, you won't be able to sell your house.


MS. BOCK:  Right.  So obviously, that rings a big alarm.  The Unum-Provident issue is targeting categories of claims for basically adopting business strategy to cut claims in a particular area regardless of the merit of the claim.  So I'm concerned that that's what we're seeing here.


In closing, in canvassing agents and what we were told is some carriers appeared to have adopted underwriting criteria, new underlying criteria, whereby if you have one claim, they won't write you.  Some seem to have new underwriting criteria, whereby, if you have three claims, they won't write you so there is a randomness.

Again, the department apparently has some regulations that dictate what are appropriate underwriting criteria.  There's not a lot in statute so I guess the question is:  Are the regulations sufficient and should they be enforced more rigorously?  Do we need a stronger prior approval system for personal lines of insurance?


We would stop short of supporting a take-all, mandatory offer in homeowners for a lot of reasons.  But more, we would like to see some stronger underwriting criteria being enforced and only underwriting criteria that are legitimately related to the risk.


SENATOR SPEIER:  All right.  Thank you.


MS. BOCK:  Thank you.


SENATOR SPEIER:  Mr. Heller.


MR. DOUGLAS HELLER:  Thank you, Madam Chair, and representatives and members of the committee and such.


My name is Douglas Heller.  I'm the Senior Consumer Advocate for the Foundation for Taxpayer and Consumer Rights and we have been looking at this issue, be it a crisis or an upheaval or a potential crisis for a while now and we certainly, as the anecdotes that you have shared, we've received our share of anecdotal evidence that there is a serious problem in the homeowners market for consumers.


There are three specific points that I would like to make -- one on insurance industry investments and what's happening in the marketplace, a short discussion of loss ratios regarding some data I provided to you, and then a little about complaints, and then I would like to just take a brief moment and address some of the things that have come up today because a whole host of important issues have been discussed.


The insurance industry is right now pointing the finger at consumers as the reason for not only the reduction and availability but also the reason for all the rate increases.  Consumers are seeing rate increases at unprecedented levels in recent months and perhaps as much as the last 18 months.  And the insurance industry is telling them, well, it's because you filed a claim.  It's because claim costs are going up.  It's because of litigation and mold and et cetera and there's a whole host of reasons when in fact what we have seen across the insurance industry, across lines and across the country, the insurance industry over the course of the 1990s got greedy.  They changed their investment practices.  Where the insurance industry had historically been a very conservative investor, the insurance industry changed, moving from municipal bonds into more and more corporate bonds; and specifically in the late '90s, more into corporate stocks.


Just as a brief example from a survey of data file with the Department of Insurance that we've done, Nationwide between '94 and 2001, Nationwide increased its stockholdings from 25 percent of its portfolio to 46 percent.  Liberty Mutual went from 10 percent to 42 percent.  Some dollar examples, last year, Fireman's Fund lost $40 million on WorldCom investments.  Allstate lost 20 million on WorldCom and 23 million on Tyco.  If you look at the investments of the insurance industry, if you go into their books, and it's on file with the Department of Insurance, you will see that they have invested in a Who's Who of corporate crime and they lost their shirts like many of the small investors and businesses throughout the country as part of the economic downturn.


The difference is the average consumer, the average investor, can't turn to somebody else and say, hey, pay me back.  But the insurance industry is using the opportunity and the misdirection of other arguments like mold and terrorism and litigation to push their rates up.  I would argue that one of the reasons that we're seeing a tightening of the market and the lack of availability for consumers is because the insurance companies want to create, they want to pressurize the situation.  They want to create the environment in which a rate increase is a virtue.  Across the country, if you look, state after state, rate increases are being granted or in file and new states are just coming through at just historic levels.  So you have something like the energy crisis of two years ago.


Senator Speier, you alluded to the possibility of that earlier today.  I don’t need to review much about that.  Power companies stopped providing energy supply and the price went up.  Insurance companies are stopping, they're failing to write policies so policies are tightened, and the prices are going up.  So we have this very serious concern of manipulation of our insurance market.


Well, let's take that and move to the issue that the insurance companies say is really at the problem.  They say it's claims going up and litigation, defense costs, and that kind of thing.


I've provided with you data from the National Association of Insurance Commissioners.  If you look at the back page of those four pages, it has the disclaimer.  This data source is from the NAIC by permission, and the NAIC does not endorse the use, any conclusion based upon it under the contract to get this data, I had to say that I point that out to you so I do.  But what we did is we took loss ratio data for homeowners insurance.


As you know, Senator, loss ratio is the amount paid out per premium, and what we see is over the last five years, there hasn't been much of a change.  I have broken out the pay data, what they actually paid, and the incurred, which is what they said -- well, this is what we think it's going to be valued at -- and recently the incurred is up slightly, the loss ratio, but we're still only talking about between 57 or with incurred 62 cents of every dollar going in is actually being paid out in claims and that hasn't changed much.


If you go to the next page and you include the defense costs, these are the costs that the insurance companies pay their lawyers when they want to defend a claim.  Well, that pushes that up about 4 cents and it's done about 4 to 5 cents every year for the last five years.  There isn't an explosion in defense costs; there isn't an explosion, for that matter, in claims cost total, either paid or even incurred.  If you go to the next page, which is the last graph, however, you will see an important, sort of startling explosion, and this is in loss reserves.


Senator Speier, I know you're familiar with IBNR, the incurred but not reported.  Well, that's what we're seeing in loss reserves in 2001 where the loss reserves in California Homeowners Insurance Companies, and there's a survey of all the companies, their actual data, increased by about $320 million or $300 million -- excuse me -- about $300 million in this incurred but not reported, what they reserve for future losses.


That is a serious problem.  That is the insurance industry saying we're going to hold aside money that's policyholder money and we're going to then say that we need rate increases because that money, we can't count that.


SENATOR SPEIER:  All right.  Let's have the Department of Insurance come up.


Prudent reserves are important.  In fact, the insolvency of a lot of medical groups in the state has a lot to do with the fact that they didn't have proper reserves, so I'm not one to suggest that we want low reserves.


But how do you determine what is an appropriate reserve?  Does a commissioner evaluate whether the reserve is too high?


MS. MASON:  Yes.  We definitely do.  We look at the last two years and average of the last two years, and then we have our actuarial staff look very closely at what the company is reserving for, what trends we're seeing in the industry, so we use a very conservative approach in evaluating what the appropriate reserve should be in any particular filing that we review.


SENATOR SPEIER:  Maybe you can share your chart.  This shows a dramatic increase in reserves from 2000-2001.


MS. MASON:  Correct.  That would be what the individual companies would have reported to the NAIC database.


SENATOR SPEIER:  I understand that but that's dramatic so…


MS. MASON:  Right.  And the companies would supply in their filings their reserve information.


SENATOR SPEIER:  I understand that.  But what are they telling you?  What are they telling you is the reason for that increase in reserve that you actually accepted because you supported the increases in premiums?


MS. MASON:  They're telling us that the reserve is necessary for a variety of reasons to cover the anticipated claims pay out.  We do not necessarily agree with the reserve information that is submitted and we have our actuaries look very closely and give us, in their best judgment, what is a more reasonable number which we apply in our analysis.  So the fact that the company gives us a  particular number for their reserves does not mean that we accept it and use that in our final analysis.


SENATOR SPEIER:  All right.  I'm going to ask you one more time.


This goes up dramatically in that chart.  I would presume that either the figures that were being reserved from 1997 to 2000 are inadequate and they have jumped up because they showed that they had an inadequate reserve or that this reserve -- I mean you don't have that kind of a jump in one year unless you can establish where this loss is going to come from.  So they should have established it by showing you claims that are outstanding.


MS. MASON:  Right. Their claims information, they are providing the claims information that have shown dramatic increases in the paid claims and their incurred but not reported claims.  Many of them are related to water damage claims.  Companies have shown us information that reflects a dramatic change in the claims for water damage.


SENATOR SPEIER:  Do you ever go back and attempt to see whether the picture they showed you was an accurate picture?  Because many of these claims have not been paid out yet.  They're incurred but not paid.

MS. MASON:  That is one piece of it, and we look at and require three years of historical data from the company so that we can see what has been happening for the most recent three years.

SENATOR SPEIER:  But my point is this:  They've made a request for a premium increase.  You granted it.

MS. MASON:  Yes.

SENATOR SPEIER:  It is related to the fact that they've increased their reserves because that's how they end up increasing their premiums.  If they say we have X number of incurred but not paid claims, you accept that.  You look at them.  They look like legitimate claims.  The following six months or a year, they come in and they want another premium increase.

Do you go back and look at those IBNRs?

MS. MASON:  We look to see what kind of change has been occurring from year to year or from filing to filing.

SENATOR SPEIER:  You don't go back and look specifically at those claims?

MS. MASON:  No, we do not.  We have aggregate data in the filing material.  We do not have specific, individual claim information so we just get an aggregate number, an aggregate number of claims and an aggregate dollar amount that's associated with the claims.

SENATOR SPEIER:  And you believe that's accurate?

MS. MASON:  Well, the companies are required to submit under penalty of perjury that the information is true and accurate.

SENATOR SPEIER:  Do you ever audit them to see if they actually paid out that much money?

MS. MASON:  The department has, under the Market Conduct, Consumer Services and Market Conduct Branch, a unit that goes out and audits the claims practices.

SENATOR SPEIER:  That's different.

MS. MASON:  Practices and what they've paid in claims.  We don't, in the rate filing review process, go out and audit that they have paid a certain amount on any particular claim.  We're looking at the aggregate data of what they, what their losses are.

SENATOR SPEIER:  No.  But you can go out and audit -- Insurance Company X says that we paid out $200 million.


Do you go out and see that they actually paid out $200 million?


MS. MASON:  Regulation doesn't and I’m sorry, Senator.  I believe there is a claims function in the financial analysis review but I can't give you any details about that because I'm not very familiar with it.


MR. HOWARD:  I think she's asking a different question.


When an insurer is a part of a rate filing represents that it is going to incur aggregate losses of X number of dollars in the future and you approve the rate increase filing on the basis of that projection, do you ever go back, either systemically or just in a random way, go back in time after that projected year has gone by, on an aggregate basis to see, again, on an aggregate basis, whether the projected loss amount it served as the basis of the rate increase in fact ended up being paid anywhere close to that?


MS. MASON:  We don't do any audit along those lines.  What we look at…


SENATOR SPEIER:  All right.  That's fine.  Thank you.


Mr. Heller, why don't you complete your statement?


MR. HELLER:  I certainly will.  Thank you.


I will simply say, in wrapping up that point of the loss ratios and such is that the big concern is that, when insurance companies want to raise rates, the IBNR costs go through the roof; and then two or three years down the line, they sort of work it back into their books but we, the consumer, never sees that because they don't do that reflection, that backward looking.


You've had a number of consumer complaints brought up, and in some ways my examples are just more examples of them so I won't spend too much time, except for one that I just think shows where things are going with a gentleman that contacted us because he was having difficulty and he ended up getting homeowners insurance when he bought a home but at an exorbitant price.


The reason he was told that he was having such trouble getting coverage is because, while he was living with his brother, at his brother's house, his brother had a $400 claim with a company and that that was reflected upon him and that he had to walk with that because he was living in somebody else's house.  It's at that level of absurdity that consumers are facing this, call it a crisis, whatever you call it -- it's a serious problem.


Another guy, just because it's an amazing story, had a dog bite.  He called his agent because his dog bit a neighbor.  He called to find out coverage inquiry.  The neighbor said, hey, don't worry about it.  It's not a problem.  We're not going to do anything, no claim ever paid.  Nevertheless, he put the dog to sleep and the guy is still non-renewed by his company.  I mean he put the dog to sleep.


SENATOR SPEIER:  Who is that insurance carrier?


MR. HELLER:  I don't want this person to be targeted because maybe they know who it is.


So what I simply want to do, and I really do appreciate the opportunity, I want to just address a couple of points that have come up.


SENATOR SPEIER:  Back to the dog case, there was never any claim either?


MR. HELLER:  There was no claim.  It was a coverage inquiry, what happens, you know, this dog bit my neighbor.


SENATOR SPEIER:  That's the kind of case that should go directly to the Department of Insurance and that should be investigated.


MR. HELLER:  I think in most instances, one of the first things that we do with these types of things is recommend that the people go to the Department of Insurance so I will go back and look at it because this was passed onto me.  I'll go back and see what's happened with this person.


I would like to address a couple of points and I think I will be very quick.


One is this issue, because you've spoken about it a couple of times, Madam Speier, the issue of offering sort of a bare-bones policy, because the fact is, if they're going cut out all the coverage and make us pay more, why don't we just pay less and get…


SENATOR SPEIER:  Get what we pay for.


MR. HELLER:  Well, the big problem here is, in Texas, one of the things that we saw happening was -- in Texas, they have sort two standard policies, Homeowners B and a Homeowners A.  The Homeowners B is sort of the full coverage; the Homeowners A is the more minimal coverage.


What insurance companies were doing, though they weren't changing the price, they were moving people sort of from the more expansive coverage Homeowners B and saying we're not going to rewrite you under this policy but you can get a Homeowners A coverage which is a much more limited policy without the water damage and other things.


Well, what happened was, that's fine for the lenders and so, yes, we are protecting the real estate community and hopefully the home market but we're still not protecting the consumers.  I'm very concerned that what we're going to do is create a bare-bones system where the insurance companies can charge you a policy that will cover the big destruction.  But for the average consumer, their home is their chief asset in life and I think that we should be very careful and we should hesitate before we say, well, let's just make sure they at least get that.


There is no reason that a homeowners insurance policy, and I will go where Amy was a bit reluctant to go, and say that an insurance company should, there should be a "take-all comers" provision for homeowners insurance.  We are not driving our homes into other people's homes.  If we have a claim, that if we have a claim and the roof, the shingles get fixed, I presume that the insurance company is going to do their best job to making sure it's fixed and the risk is not changed.  We're back to a good roof.


So there is no reason, that if there is a claim, and your claim is handled appropriately and you're not committing fraud and you're not violating any of the rules under the cancellation rules -- I think it's Homeowners Insurance 676 or 636 in the Insurance Code, cancellation rules, non-payment of premium, fraud, and that or uninsurability, meaning the home is decrepit.  If that's not the case, well, they should offer you a homeowners insurance policy and the Department of Insurance should regulate rates properly to ensure that the rate is appropriate for the risk at that home.


I would say, in terms of the underwriting issue of, does the Department have enough control?  Well, if they don’t think they have enough control, then we need to make sure that the Department of Insurance has the prior approval system in place to look at a policy and the underwriting guidelines of an insurance company and say this is not acceptable, this is not acceptable for consumers in California, and you must go back and change that.  So I think that that is a place that we need to consider moving.


SENATOR SPEIER:  Let me just engage in a little debate with you on that last point.


MR. HELLER:  Sure.


SENATOR SPEIER:  I think what's happening is insidious and I think that it's intentional; and I think in the end, if every homeowner in California feels that they can't legitimately file a claim when they have a legitimate problem that occurs, then what they have purchased is too expensive because they're not going to file a claim and they've got a more expensive product than they're ever going to use.


So why wouldn't we want to have a different kind of policy for those consumers who say, all right, I'll absorb the cost of the leaky pipes and I'll absorb the cost for the shingles that fall off in a windstorm.  Actually, wind would probably be covered.  You're basically talking about leaking pipes.  You're talking about bursting…


MR. HELLER:  Or theft.


SENATOR SPEIER:  No.  Theft was covered under the FAIR Plan.


MR. HELLER:  I think the reason is, when you go to a restaurant and order dinner that you expect to be able to eat it and you should be able to.  And when you go to an insurance company and you buy the policy, you shouldn't have to think to yourself, well, wait a second.  I don't want to pay this much money for a policy because I'm not going to file a claim because I’m fearful.  I think we should be fighting it the other way.  I don't think we should concede to the insurance companies, okay, you win.  We'll let you get away with a policy that only covers what the mortgage lender cares about but not really as much as what the consumer needs, broadly speaking, because more often than not, the consumers' trouble is going to be in that $3,000 or $4,000 range, not the $180,000 range where that's going to be the concern of the lender.  Obviously, when that happens, that is the concern of the homeowner but not if they haven't built equity, et cetera.


SENATOR SPEIER:  But to get back to the point, if you've got two or three claims on file that were modest, happening homes, that are older, let's say, you're not going to file those claims if you have any intention of selling your house.


MR. HELLER:  But that's because there's a problem in the system.  I mean I don't know why CLUE -- we asked this question at this point.  They were making California law that requires companies to file claims.  That's why CLUE had these inquiries?  California law doesn't require anybody to tell CLUE anything.


SENATOR SPEIER:  No.  California law requires that they initiate claims.


MR. HELLER:  Exactly.  But what the insurance industry is telling us and what the folks from ChoicePoint were telling us was that's why we have all these coverage inquiries, no claim, no paid on our list and that's somehow the fault of California law, was the implication.  At least certainly members of the insurance industry have been quoted in the press or blaming California law.  And I would say that California law does not require them to report anything to CLUE, and so we could solve that problem by banning companies from reporting to CLUE, other information other than fraud, as Mr. Perkins suggested earlier, that that was the original purpose, was to ferret out fraud which is a legitimate practice that I think nobody disagrees with.  But to ferret out people who make legitimate claims or to discriminate against them, that's where I think the problem is.

I think that we conceded too much if we simply say, well, okay, you're not going to file a claim any more but it's a legitimate claim.  My pipe burst.  That's not my fault.  I've taken all care.  The insurance company fixes it and then we go back to the same interacting gauged contract that we've had.


SENATOR SPEIER:  Let me ask you this.  We have a good-driver discount.  We defined what a good driver is.  Should we define what a good homeowner is?


MR. HELLER:  I would say that I think we do in the cancellation and the non-cancellation law which, unfortunately, I don't have my code in front of me but I think it's 676.  You can find it pretty closely.  It's non-cancellation ?? for non-payment of premiums, for uninsurability, for fraud.  I mean that's what it means to be a good homeowner, to stay within the bounds of the laws and the contract.


SENATOR SPEIER:  But wait a second.  If you're saying that we already have laws on the books…


MR. HELLER:  That's for cancellation, not non-renewal.


MS. BOCK:  The question about good homeowners, there are some in place.  You get a discount for having a burglar alarm; you have a discount for fire sprinklers.  But there isn't some kind of category of you maintain your home in good condition or something.  But the reality is insurance companies don't send people out to inspect people's home.


SENATOR SPEIER:  That's not true.  They absolutely do; they absolutely do and they did to my home, and I had someone else tell me that his insurance carrier called him up and said you need to replace your roof or we're not going to insure you again.


MS. BOCK:  And they didn’t know the person who had been out there to see?


SENATOR SPEIER:  The interesting thing is, they did the inspection in August and told him in November and he was upset that they didn't tell him August when he could have gotten a better price to repair his roof.


MS. BOCK:  It seems, we've been discussing this.  It seems more logical to me to have prohibited underwriting criteria than positive ones because it just seems like it would be easier for the regulator to enforce.


MR. HELLER:  And in some ways, what this exchange indicates is that we do need a regulatory process for this, like a prior-approval system in which you can go through this and maybe there is a set of criteria or maybe it simply the cancellation rules.  But either way, right now, we're simply taking what they give us.  We're going to exclude mold, okay?  We're going to exclude water.  Fair enough.  And that's what the consumer gets, and the consumer's stuck with it and we keep on paying.  If you go to the FAIR Plan, then you're sort of saying, well, I'm going to pay for what I’m getting but I've given up because what if you really want coverage?


When a policyholder pays a premium, year in and year out, on time, knowing that if they pay it late, they're going to be cancelled and that the insurance company has a right to cancel it. we need to ensure, that if they have a claim, it will be paid.  They will be in those good hands with their good neighbor, and that they will not be lost, they will not be cut off, simply because they finally made that claim, they finally used their product.  It's just outrageous.


The last point, and that's all I had, was just on the CLUE credit scoring. The CLUE, I've discussed, we are very concerned about the use of CLUE.  With credit scoring, as Norma pointed out, we really do believe that credit scoring is the new redlining.  It’s a new tool of the insurers.  Redlining was the tool, was the way to get away from race-based and other kind of discriminatory practices.  They moved to ZIP Code; and from ZIP Code, they're moving to credit scoring but the data's out there, that there was a 1999 report showing that there is a correlation between low-income folks and their credit score because, of course, if you get a payday loan as opposed to a loan from a standard broker, your payday lender isn't going to report to Equifax or Fair, Isaac or whatever it is that you have actually paid.  You could be paying those usurious rates on time every month but never getting the credit for it in the credit score because they don't happen to report, so it's a real unfairness in that industry.  I know this is an issue that you've talked about and it will be continued to talk about.  Hopefully the commissioner will also take that on.


I appreciate your taking the time at this hearing.


SENATOR SPEIER:  All right.  Thank you all.


We're now going to hear from the insurers.


If you would all come forward together.


Okay.  It's been a long day.  Thank you for staying with us.


Mr. Suarez ??, you came forward but you're not actually on the agenda.  Did you know that?


MR. SUAREZ:  Yes, Senator.  Delia asked me to accompany her to address questions that might be of a general nature and I thought it might be helpful.


SENATOR SPEIER:  Well, maybe we'll start with this.  I want to have your opinions on this statement:  People that are very careful with the way they manage their credit are probably the type of people that are careful in how they drive their car, maintain their car, and how they maintain their home.


Do you agree with that statement?


We'll start with you.


MS. KAREN FEATHERSTONE:  I'm sorry.


SENATOR SPEIER:  Do you want it repeated?


MS. FEATHERSTONE:  Yes.


SENATOR SPEIER:  People that are very careful with the way they manage their credit are probably the type of people that are careful in how they drive their car, maintain their car, and how they maintain their home.


Do you agree with that statement?


MS. FEATHERSTONE:  Yes, I would.


SENATOR SPEIER:  All right.  Stand.  And your name is?


MS. FEATHERSTONE:  Karen Featherstone from the Auto Club of Southern California.


SENATOR SPEIER:  All right.  So Tim Chang is here as well.  We don't need two from the same company, do we?  Do you have different roles?


MR. TIM CHANG:  We have slightly different roles.


SENATOR SPEIER:  All right.  Let's go onto Ms. Chilgren then.


MS. DELIA CHILGREN:  Senator, I would tend to agree with that statement as well, but I would point out to you that the reference to automobile would not be relevant here in California since it is not one of the auto rating factors that have been approved for use in this state, so the statement is not specific to California in that respect.


SENATOR SPEIER:  All right.  Next.


MR. JEFF SAULS:  Jeff Sauls with Farmers Insurance.  Farmers Insurance feels the statement is an accurate statement for our practices and our other operating territories.  However, in California, because of the regulatory and statutory requirements. we do not use credit scoring or any credit data for underwriting or rating in auto or homeowners.


SENATOR SPEIER:  All right.  Next.


MR. GENE LIVINGSTON:  Senator Speier, I'm Gene Livingston on behalf of State Farm.


You had sent me a letter asking me to come prepared to talk about a number of issues, and credit scoring, insurance scores, was not part of that.  State 

Farm does not use credit scoring in California and so I'm not in a position to respond to that specific question.


SENATOR SPEIER:  Well, Mr. Livingston, you've been around this building much longer than I have, and I think you've testified before many committees.  As a lobbyist, I think you appreciate that there are always questions that are going to be asked that aren't specifically provided to you in letters.  So I suggest that you weren't prepared to respond to questions is, I think, a little…


MR. LIVINGSTON:  The last two weeks, we've been fairly busy responding to questions from this committee.


SENATOR SPEIER:  All right.  Next.


MR. JOHN RICHMOND:  I'm John Richmond.  I'm with the California State Automobile Association and I have to apologize.  I was coming in as you were reading the statement.


SENATOR SPEIER:  All right.  Let me read it one more time.


MR. RICHMOND:  Thank you.


SENATOR SPEIER:  "People that are very careful with the way they manage their credit are probably the type of people that are careful in how they drive their car, maintain their car, and how they maintain their home."


MR. RICHMOND:  As a philosophical point, I think we would agree with that statement.  However, as the gentleman from Farmer's mentioned or Allstate, practices are a different question.


SENATOR SPEIER:  Well, that was actually a statement made by Mr. Sorich ?? at some conference, I guess, in a Las Vegas environment.  (Laughter)  Actually it was in the Las Vegas Revue Journal, December 2.


MR. RICHMOND:  Yes, it was.

SENATOR SPEIER:  You must have been at some conference in Las Vegas when you said that.


I asked that question because on the one hand, you can say that's logical.  But on the other hand, I think what it suggests is the mindset of the industry and their willingness at using credit scoring in the offer of auto and homeowners insurance, and in California in particular it is not allowed.


So let's start with that question:  Do you use an insurance score, a credit score, or anything similar to an insurance or credit score to determine whether or not to offer homeowners insurance to individual applicants?


Let's start…


MR. TIM CHANG:  Tim Chang for the Auto Club of Southern California.  We do not.


SENATOR SPEIER:  You do not.  All right.


MS. CHILGREN:  Allstate uses both CLUE and financial stability in underwriting homeowners in the state because they have a significant relationship to the risk of loss.


SENATOR SPEIER:  All right.  Now Allstate, based on the statement by the insurance commissioner this morning, is not complying with the law in California.


MS. CHILGREN:  Well, Senator, I would respectfully disagree with you as I would disagree with the Department of Insurance.  The discussion that Commissioner Low made to my recollection was that insurers were invited by the department to demonstrate to the department that there was a substantial relationship between financial credit scoring and the risk of loss.  Allstate has been providing that information to the California Department of Insurance.  It's my understanding that that material is under review.  We are going forward to do exactly what the commissioner said would be required of an insurer that wanted to use that in this state.


SENATOR SPEIER:  Okay.  Ms. Chilgren, what he said was, it has not been proven to his satisfaction that there is a relationship between the risk of loss and the use of credit scores.  That having been said, until and unless that relationship can be made and met with his approval, that credit scoring was not allowed in California.  And he said to me further, that if insurers continued to do that, having not followed his recommendation and his opinion and his order, that he would issue a cease-and-desist order.


Now I don't know who from the department is in a position to respond to that, and I can't tell you how serious I believe this issue is.


MR. McCLARAN:  Your characterization, Senator, of the Commissioner's comments, I think, is exactly correct.  And in fact, we have a pending Notice of Non-Compliance which is a public document and is on our Web site charging Allstate with the inappropriate use of, they call it something else, but what we're calling credit scoring.


SENATOR SPEIER:  Now they are continuing to use it.  What are you going to do in the department to stop them from using it?


MR. McCLARAN:  We are going to continue to prosecute the Notice of Noncompliance.  That's a formal enforcement action under the Insurance Code to deal with rating and underwriting-type violations.  We're doing what the Insurance Code gives us to do which is actually a fairly aggressive framework.


SENATOR SPEIER:  I guess my concern is, to those insurers that are complying with the law, they are not using it.  It's affecting their universe of people that they are offering insurance to.  Allstate is basically, and excuse me for suggesting this, Ms. Chilgren.  I realize you just represent the company, but they're basically saying we disagree with you, Insurance Commissioner, and we are going to continue to use credit scoring until we're forced not to.  So it creates, I think, a very un-level playing field in the state for insurers that are complying with the law as compared to insurers who are not.


MR. McCLARAN:  Senator, since we're involved in litigation with Allstate, I don't want to comment specifically on that matter other than to say that there is a, actually, there have been several notices of noncompliance, there have been some amendments.  They're posted on our Web site and available for public inspection.  But in general, with a Notice of Noncompliance, we don't have the ability to order a company to immediately discontinue an activity.  However, we do have the authority to make remedial orders which would include restitution where appropriate, financial penalties where appropriate, enforcing…


SENATOR SPEIER:  And when can you start issuing fines?

MR. McCLARAN:  I'm sorry.  I didn't quite hear you.

SENATOR SPEIER:  At what point are you in a position to issue fines?

MR. McCLARAN:  After the hearing is held.

SENATOR SPEIER:  After the hearing.  And when is that hearing going to be held?

MR. McCLARAN:  I'm not sure.  I don’t believe that -- we've actually been in discussions with Allstate.  I don't believe that there's a hearing date.  Well, it is assigned to an administrative law judge.  Briefing is taking place.  The process is ongoing.  It's not stalled and it's going forward.

SENATOR SPEIER:  All right.  Let's talk to the next insurer.  Farmers?

MR. JEFF SAULS:  That's correct, Senator.  I think we answered that in the opening but I'm happy to answer it again.  The answer is no.

SENATOR SPEIER:  You do not?

MR. SAULS:  No.

MR. LIVINGSTON:  State Farm does not use credit reporting in California.

MR. RICHMOND:  With CSAA, in terms of our underwriting criteria for homeowners, we don't use any sort of credit scoring.  However, I would have to expand on that by saying that when we consider exceptions to our underwriting criteria, we sort of throw everything in the hopper, even things that are not in our underwriting guidelines and credit scoring would be one of the things we throw into the hopper.

SENATOR SPEIER:  Reid, maybe you should sit up here at this chair so you can respond to some of these comments.

What is your comment to that statement?

MR. McCLARAN:  I'm sorry, Senator.  I didn't hear the entire thing.  I'm sorry.

 MR. RICHMOND:  I don't know if I can repeat it word for word but it's something to the effect that we don't use any sort of credit scoring model in terms of our establishing eligibility for homeowners insurance.  When we consider exceptions, however, we consider everything we can get our hands on, including use of CP track scores.

MR. McCLARAN:  Well, I would repeat what the commissioner said.  It is the department's position that it has not been established that credit scoring -- now for auto and for maybe for Ms. Garcia's benefit as well, for auto, it is not allowed and I think at least one of the insurer panelists have said that.  It is not allowed in California.  It's not an approved rating factor so it's not used in auto at all.


For homeowners, we don't have that tool available but we do have the ability to require that rates and underwriting practices not be unfairly discriminatory.  And the way an insurer can avoid unfair discrimination is to base these things where there's a rating or underwriting on loss-based -- and that's not the same thing as predictive -- but loss-based factors.  And as we've been saying, as of today, it has not been established that credit scores or the use of credit-type data -- now I'm not familiar with the specifics of what this particular company is using, CSAA.  But as a general statement, it's not allowed.


SENATOR SPEIER:  All right.  Let me ask each of you, how much have you lost in the stock market in the last year?


MR. LIVINGSTON:  State Farm, the general company that writes homeowners insurance in California, has lost nothing in stock market.


SENATOR SPEIER:  You didn't have any WorldCom stock?


MR. LIVINGSTON:  State Farm general company do not.  Yes, that's correct, we do not.


SENATOR SPEIER:  Did you have any stock?


MR. LIVINGSTON:  No stock at all, Senator.


MR. SAULS:  Jeff Sauls with Farmers.  We were not asked to be prepared to answer that question today so I would have to get you that data, assuming it's not somehow privileged and we would be prevented from disclosing it.  I can provide it to you, I suppose, at a later date, Senator.


SENATOR SPEIER:  All right.


MR. CHANG:  Tim Chang for the Auto Club.  I don't have the exact number.  I do know that our investment in stock, in the stock market, is a very small portion of our portfolio.  We are a very conservative company in terms of our investment; so therefore, any investments we might have had at WorldCom are probably a very, very small percentage of that, of that smaller percentage of investments and stocks.


SENATOR SPEIER:  Okay.  Will you provide us with…


MR. CHANG:  I will attempt to get that number.


SENATOR SPEIER:  All right.


Mr. Richmond.


MR. RICHMOND:  I don't know the answer.  It's broken out on the annual statement that we file with the Department of Insurance and it's something that we'd be happy to provide.


SENATOR SPEIER:  All right.


Ms. Chilgren.


MS. CHILGREN:  I don't know.  It wasn't one of the subjects that was addressed in your letter to me regarding this hearing.  Again, I can look in our annual statement and get back to you.


SENATOR SPEIER:  All right.  If each of you who were unable to respond could provide the committee with a letter to indicate to us how much you lost in the last year in the stock market, if any.


Could each of you identify your underwriting guidelines so that consumers could evaluate whether or not they would be a good match for you?


MR. LIVINGSTON:  No.


SENATOR SPEIER:  You cannot?


MR. LIVINGSTON:  That's correct.  Senator, as you know, we consider the underwriting guidelines as proprietary trade secrets, and a definition of the California statute of a trade secret is information that has economic value and is something that the holder of that information strives to maintain the secrecy of that.


And just addressing the first prong of that, companies do well in the market based on how well they can predict the future, that is, how well they can predict future losses.  Now we've not done too well in the last couple of years in that regard, but the information that we've developed in our underwriting guidelines are an attempt to do as well as we can at predicting and that information has value for competitors.  And if we were to lose that information to the public, it would lose its value to us.


The second prong of the statutory definition that we strive to maintain, the secrecy and the confidentiality of that information is manifested in my answer to you that we cannot discuss that publicly in any form provided to policyholders.  Even when we provide it to the department, we do so with the understanding and with agreements that the confidentiality of that information will be maintained so that is a very important asset that we hold and that we will do, what is necessary to protect the secrecy of that information.


SENATOR SPEIER:  So you will not indicate whether or not, having one claim filed affects one's premium?


MR. LIVINGSTON:  That's correct, Senator.


MR. SAULS:  If you're an existing customer, that's part of your rating plan, I think, probably.


SENATOR SPEIER:  I'm sorry.


MR. SAULS:  I said, if you're an existing customer of a company, it's probably part of the rating plan that's a publicly filed document as to whether or not you would get a premium increase with a loss.


SENATOR SPEIER:  Yes.


MR. SAULS:  So you can find it from the department?


MR. McCLARAN:  It should be true.


SENATOR SPEIER:  So that means that the department then would be in a position to provide to the public the information as to whether or not filing a claim is going to increase one's premium?


MR. McCLARAN:  Well, in some cases, I'm not sure that that's true in every case.  However, insurers are required to make filings when they make changes that have rating impacts, and we believe that they do that.  And when they do, any rate application is pursuant to the terms of Prop. 103 as a public document and we maintain public viewing rooms for that purpose.


We do in the course, as I think the commissioner indicated in his remarks this morning, we do see from most companies underwriting guidelines there's some litigation going on that has an impact on this, as he explained.  We are at this moment, as he also explained, treating underwriting guideline information as trade secret subject to review on Supreme Court acts on the pending case which involves State Farm.  So if it's in the rate application, and I think in most cases it should be, but I can't sit here and tell you that it would always be, then that is public information, yes.


SENATOR SPEIER:  All right.  To the extent that that information is in the rate application and it is a public document, the department would be in the position to develop some clues for the consumer as to what they can expect that would trigger increases in their premiums.


MR. McCLARAN:  If it's based on public information as opposed to underwriting guidelines, we should be able to do that, yes.


SENATOR SPEIER:  I think that would be very helpful to the public.


MR. McCLARAN:  We'll take a look at that again.  I'm not positive that we'd get that in all cases but we'll certainly take a look and respond.


SENATOR SPEIER:  Do all of you ascribe to the same position as Mr. Livingston on the trade secret nature of your underwriting standards and guidelines?


Mr. Chang.


MR. CHANG:  While we share State Farm's concern about the proprietary nature of our underwriting guidelines, I am prepared to divulge at least a little bit of how we generally approach our underwriting.


We have used the same criteria that we have since we began in the homeowners market in 1984.  These criteria include the type of construction as a condition of the property or the premises, the use of the premises, the liability exposures that are presented, not only with the property but with the applicant and loss history.


As regarding loss history, we use the loss history as a starting point for further discussions and investigations to determine the nature and scope of those losses.


SENATOR SPEIER:  It's the loss history of the home or the loss history of the insured?


MR. CHANG:  Both because I believe that, with regard to the property that we are looking at, certainly we would be interested in the loss history on that property.  If there were a number of roof leaks, for example, and they weren't prepared in a sufficient manner, then we would be naturally concerned of future losses.  Past losses are a predictor, we believe, of future risks.


Regarding the person, the person applicant, if they've had exposures that are personal in nature to them, for instance, a battery or something, then that would be personal to them and the applicant would carry that with them from residence to residence because that doesn’t change with the property that's being insured.


SENATOR SPEIER:  Mr. Chang, I appreciate you sharing your guidelines.  But when you said "battery," it alarmed me somewhat because we've had cases where people were victims of domestic violence and there was a time when people or insurers were unwilling to insure individuals who were victims of domestic violence.


Are you suggesting that you consider that in…

MR. CHANG:  Perhaps I should…

MS. FEATHERSTONE:  Excuse me.  My name is Karen Featherstone.  I am with the underwriting department in the Auto Club of Southern California.

What Tim was alluding to is there are certain types of liability exposures that follow the individual -- libel, slander, those types of things -- that could follow them regardless of where they live and so those are the types of liability exposures that remain with the applicant that we would take into consideration when evaluating a risk.  If they go around punching people out because they get us upset or their neighbors because they don't like their neighbors' dogs barking or something like that.  I mean it's something that's within the control of that applicant that we want to take a look at the nature of the exposure.

SENATOR SPEIER:  So if I'm a victim of domestic violence, does that follow me?

MS. FEATHERSTONE:  We're looking at liability exposures where the applicant would create an injury to someone else and not necessarily you as a victim.  We would not look at that as a factor, no.

SENATOR SPEIER:  I thought we actually have legislation that prevented…

MR. McCLARAN:  I believe we do, Senator.  As I sit here not exactly sure what his parameters are, but we do have and I believe it would cover this.

SENATOR SPEIER:  I'm concerned that we pass laws in this building that never get implemented.  It happens over and over again, and I would be very concerned if domestic violence of a victim is being folded into any underwriting guideline for homeowners.

MR. McCLARAN:  As would the Department of Insurance.

SENATOR SPEIER:  Would you check on that?

MS. FEATHERSTONE:  Senator, I want to make it clear that that's not what we do.

MR. SAULS:  Nor is that Farmers' policy.

SENATOR SPEIER:  Anyone else willing to share with us their underwriting guidelines?  So you all ascribe to…


MR. SAULS:  Senator, we would take the position that Mr. Livingston took on the trade secret nature.  Plus, in the room with our competitors, even if we were interested in divulging them here, that would be, I'm not sure if there'd be antitrust implications with that as well so we're not in a position to share that at this time.


SENATOR SPEIER:  All right.  Let's talk about CLUE.


Some of you appear to be very willing to take claims off of the CLUE database and some of you are not.  What is your standard policy about removing claims that are on the CLUE database when the individual has not been compensated and establishes that they never filed a claim?


Mr. Chang.


MR. CHANG:  To begin with, we are not a subscriber of the CLUE database.  We do subscribe to another database system, A-Plus.


With regard to the second portion about removal of claims or loss data on the database, our usage of the A-Plus database is such that, when there is a claim or loss that is identified, it causes us to ask the insured for more information and then we then conduct an investigation on what the underlying loss was, the nature and extent of that loss, and the remediation that has been done because our concern is on the risk of future, the future risk that is associated with that.


With regard to the removal of items, I believe that is a situation that the applicant would have with the database operator.  We don't…


SENATOR SPEIER:  Wait a second.  Have you not been hearing what they say?  Unless the insurer removes it, it doesn't get removed.  The insurer has to agree to remove it.


MR. CHANG:  I'm not familiar with our procedures on the removal of information.  What I can say is that we don't mechanically take the losses; and if there is one loss, that's the end of the story -- it's the beginning of the story for us and so we do conduct the investigation.  In many instances, in discussing the loss with an applicant, we will find that the situation has been remedied, that the risk of future loss no longer exists, and therefore we will ignore the loss history that's presented in the A-Plus report.


SENATOR SPEIER:  You'll ignore it but that follows that consumer.  That follows that homeowner.


MR. CHANG:  But at least for our purposes…


SENATOR SPEIER:  All right.  I guess what you're saying…


MR. CHANG:  Our purpose is it was a non-factor in their acceptability.


SENATOR SPEIER:  But it follows them for five years, it follows them.


Okay.  All right.  Ms. Chilgren.


MS. CHILGREN:  Yes.  We agree with the characterization that claims should be reported to CLUE and that inquiries should not.


SENATOR SPEIER:  So if a consumer, if a homeowner had made an inquiry and an Allstate agent inadvertently put it down as a claim, there was never compensation for it, it appears on the database, would Allstate agree to remove it from the database?


MS. CHILGREN:  If that were in fact the situation, Senator.


When the gentleman was testifying earlier, I asked our people to review the situation.  And although I'm not at liberty to discuss any of that due to the privacy considerations, we believe that in fact a claim was filed.  And if there are some problems with that, we would like to have an Allstate representative sit down with this individual, go through what our files indicate, and to clarify if in fact a true claim was made.  But we feel absolutely comfortable, as I sit here before you today, that there was in fact a claim in that situation.


SENATOR SPEIER:  But there's no compensation.  So you're saying, if a claim is filed but no compensation is provided, that you still think it should sit on the record as a claim?


MS. CHILGREN:  Senator, a claim is where there's an investigation, where there's a loss that's been alleged by the insured, and where you have all of the elements of a claims investigation.  If subsequently the claim is under the deductible, if subsequently the claim is not covered, it is still a claim that has been made under that policy.


SENATOR SPEIER:  All right.  Mr. Sauls, your response?


MR. SAULS:  I have with me Bruce Bannick ?? who's our California director for homeowners insurance product.  I'll have him answer that question.


MR. BRUCE BANNICK:  Senator Speier, we do not subscribe to CLUE.  We also purchased the A-Plus product and you asked one question, would we remove that information from the loss report?  Yes, we would if we determine that that loss was not appropriately filed.  That doesn't happen very often but we do remove those.


SENATOR SPEIER:  I don't want to mince words here and I don't want us to use language that would suggest one thing but really means something else.


I file a claim.  You indicate that it is not covered.  You would keep that claim on the database or would you remove it at my request?


MR. BANNICK:  I would say exactly what Allstate -- if a claim has been filed, it has been processed through the system so it is a -- whether it's under the deductible, which in most cases it is, it is under the deductible, it will still appear on that and we use that information; we evaluate that information when we're accepting a risk.


SENATOR SPEIER:  Okay.  I make an inquiry.  You interpret that as a claim, process it, call me up and say we're not going to cover it.  I say, well, I never made a claim.  I was just making an inquiry.  What are you going to do then?


MR. BANNICK:  That's getting a little bit more in the mechanics of how that process is done.  I don't know how they actually handle a claim or what has been submitted as an inquiry, whether it goes to the agent or it goes to the claims office.  And I'm sure there's differences if somebody calls and they might ask, you know, my microwave oven quit working, which we do get calls such as that, and that would be an inquiry and we would just immediately say that it's a maintenance type of problem, not covered by a homeowners policy.


Now if it's in regards to what might be a covered peril, I'm sure they treat that differently and they would file some type of a claim report because of the Fair Claims Practice Act.


SENATOR SPEIER:  All right.  I'm required to report to you any damage to my home.  I'm not making a claim.  I'm not making an inquiry.  We had a leaking roof.  I report that to you.  Do you file that as a claim?


MR. BANNICK:  I don't know the answer to that.


MR. SAULS:  I don't believe we require our insureds to inform of us every bit of damage that occurs to their house.  If you called us and asked, I suppose if you called our claims operation and asked them if you had coverage for a leaky roof, they probably would under the Fair Claims Practices rights to open a claim to preserve your rights under the statute.


SENATOR SPEIER:  Okay.  The language is:  "For purposes of these regulations, the term 'notice of claim' shall not include any written or oral communication provided by an insured or principal solely for informational or incident reporting purposes.


Now what troubles me is, short of bringing a lawsuit over this language, people are going to continue to have data placed on these various databases that are going to impact the value of their homes and their opportunities to get homeowners insurance in the future or to have more expensive homeowners insurance in the future.  I think that we've got to be extremely careful with how you identify claims.


All right.  Mr. Livingston.


MR. LIVINGSTON:  Yes, Senator Speier.  State Farm wants the CLUE data to be as accurate as possible and we agree with you that nothing that we provide that's inappropriate or is not a claim should not be part of that in any way and appear with a policyholder or a consumer from getting insurance anywhere else.


As a consequence, what State Farm has done following the media reports of some of the inquiries being reported on CLUE is we have launched our own inquiry into the data that we have provided, and what we're seeking out is any kind of contact that policyholders had with an agent that might have been reported as a claim when it was simply, as you indicated, an inquiry and what we would do then would be to remove that data from the CLUE database.  So we're taking a proactive approach on that issue.


SENATOR SPEIER:  So if I filed a claim and you do not pay on it because it's under the deductible, is that going to be filed as claim?


MR. LIVINGSTON:  Yes, right.


SENATOR SPEIER:  Even though you haven't paid out a dime?


MR. LIVINGSTON:  Yes.  It's a loss; it's a reported loss.


SENATOR SPEIER:  But if I inquire about what my deductible is and indicate to you that I have a leaking roof, what are you going to do?


MR. LIVINGSTON:  It's a little hard for me to parse the real fine aspects.  But if it's simply an inquiry -- you talked about the Unfair Claims Practice Act and you read the second part of it.  Can I read the first part --


SENATOR SPEIER:  Sure.


MR. LIVINGSTON:  -- of that?  Because this is what really drives the insurance companies in this area.  It's notice of a claim is any written or oral notification to an insurer or its agent that reasonably apprise the insured that the claimant wishes to make a claim against the policy and that a condition giving rise to the insurer's obligations into that policy may have arisen, so that it's a condition giving rise to that obligation may have arisen.


SENATOR SPEIER:  The point Mr. Perkins is making to me is that the language that I have just been quoting is what supports the specific understanding of what the language that you just read is really all about.


MR. LIVINGSTON:  I think it adds to the understanding of that.  The problem, Senator, and I hope you can appreciate this, is that if we don't treat certain kinds of communications as a claim, then we could fall into violations of this Unfair Claims Practice Act, can be subject to the market conduct exam problem; we can be penalized for that.  Moreover, if the policyholder at some point says you never got back to me on that and files a lawsuit for unfair claims handling and we're vulnerable there as well.


SENATOR SPEIER:  Well, you know what I think we need to do?  I mean you make a valid point.  On the other hand, this can become so detrimental to homeowners in the State of California right now that we've got to do something that's far more specific than just one person interpreting what another person is asking.


So maybe it's going to be online, maybe it's by fax, maybe it's by letter, but I think getting specific…


MR. LIVINGSTON:  We need a brighter line, I think, when a consumer, a policyholder, is actually filing a claim.  There needs to be some sort of affirmation that I am hereby filing a claim…


SENATOR SPEIER:  Exactly.


MR. LIVINGSTON:  And we don’t have that today in the regulations.


SENATOR SPEIER:  Yes, go ahead.


MR. PERKINS:  Mr. Livingston, just so we're clear, you are equally liable under either sentence in that subsection of the regulations.  I mean you said that the problem you have is that you're liable for market conduct exam.  You're liable if you don't follow the part that Senator Speier has repeatedly said as well.  You're equally liable, and the business risk is on you as a well-informed insurance company as the one that actually has the knowledge about the nature of the contract and the broader implications of the law, is it not, to make that judgment?  That's what you in effect get paid for.  That paragraph is meant to be read as a whole and can't be parsed to the detriment of a consumer per se just because it happens to create some liability for it.


MR. LIVINGSTON:  The experience indicates, Mr. Perkins, that there's much more pain associated with not opening the claim than the latter.


SENATOR SPEIER:  Well, from your perspective, not necessarily from the insured's perspective.


MR. LIVINGSTON:  That's right.  The motivation, the motivation that the department and the whole litigation scheme imposes on the insurance companies to open that claim, investigate it, make a determination to get back to the policyholder.


SENATOR SPEIER:  But that's actually where the rub is.  You are predisposed to open a claim because you don't want an Unfair Claims Practice action brought or a market conduct exam or fines associated with it.  So you're going to err on the side of opening a claim.


MR. LIVINGSTON:  To avoid the pain.  Yes.  That's what the law wants us to do.  That's what the regulations…


SENATOR SPEIER:  No.  I think that that's what needs to be clarified because both are on equal footing.  And under the market circumstances that we're now living under, the injury to the insured is great.


MR. LIVINGSTON:  We need clarity there, no question about it.


MR. McCLARAN:  Senator.


SENATOR SPEIER:  Yes.


MR. McCLARAN:  I think what the problem is here, we do have regulations which are specific and provide what we think are the best protections to California consumers in the claims area of any state in the country.  We do not, however, require that insurers disclose anything to CLUE.  I think maybe that's what one of the problems is here and I think Mr. Perkins mentioned that earlier.


This is intended to protect and safeguard consumers who oftentimes can be uninformed with regards to the proper manner or the preferred manner in which to file a claim.  We think it works pretty well in that regard.  We do not require, however, nor does the law -- these actually happen to be the insurance commissioner's regulations -- this isn't statute -- nor does the law even deal with any notion that an insurer is obligated to report something to CLUE.


I think one of the issues here is maybe the insurers, to the extent that you get these inquiries in the CLUE database, are jumping the gun.  And that's something I think they should look at.

The other thing from the department's standpoint is, it's not so much the way the database is populated but the way in which it's used that we're concerned with.  It's being used for underwriting purposes now and I think this fairly recent.  As people have noted, CLUE was initially a fraud detection tool and a welcome one, I think, from most quarters.  To use it, however, for underwriting purposes, you have the same issues that we discussed earlier with regard to the credit scoring.  It's got to be loss-based, it's got to be specific and identifiable.  In other words, it has to be not unfairly discriminatory.  If we're dealing with a database that includes inquiries that are being treated as though they were claims or losses, I would respond that that is not the sort of thing upon which underwriting decisions can be based at all.


SENATOR SPEIER:  So how would you respond to the comments made by the insurers about the claims that are filed but no payments are made?  Is that still considered a loss?


MR. McCLARAN:  Well, it's getting into a different question.  I mean we have different categories of things.  We have inquiries and certainly some of the anecdotes we've heard where everybody could agree, yeah, the wedding ring, that sounds like an inquiry to me.  A claim that is actually filed, if a claim has any relationship to the risk of future loss, then a claim that ended up in no payment could be all right under that standard.  I don't know the answer to those specifically myself.


SENATOR SPEIER:  I guess I worry about the dog that was put to sleep that now is going to follow this insured.


MR. McCLARAN:  Well, there's some remediation there and I think that's a separate situation.  I can't see the risk of loss of a dead dog.


SENATOR SPEIER:  The roof that is replaced?


MR. McCLARAN:  I think remediation certainly has its place in this, when you've got a hazard that you filed a claim with and then you fix it, whether it's to put your dog to sleep -- it seems a little extreme to me -- or to fix your roof or whatever, clear off the brush around your house, whatever the case may be, you would think, that in an analysis of the relationship to loss, that those things would be relevant.


MR. LIVINGSTON:  Senator, may I just add something?  Ms. Williams reminds me that we're not just motivated to avoid bad-faith claims or market contract exam penalties, but we also have a commitment to our policyholders to pay them what is actually owed under our insurance contract with them and so there is a default to investigate that and to make any kind of a payment that is appropriate in that circumstance.


Mr. Richmond, we haven't gotten to you to answer that question.


MR. RICHMOND:  I'd be happy to.


Our general mode of operation is we just want to obey the law.  I think your statement that there is this sort of default mechanism built it in the current state of the law to open claims is an accurate one.  But if there is a bright line established, we will follow it.


In terms of how you interpret the data, though, we don't count closed without payment claims, in terms of the account of the loss history, evaluating the business, or renewal business.  We simply don't count it because we don't feel that it's a loss predictor.


SENATOR SPEIER:  So for one of your insureds who made an inquiry, it turned out to be filed as a claim, they call you and say would you please remove this.  Do you remove it?


MR. RICHMOND:  Well, they wouldn’t call us directly.  I mean the procedure under the law is they would contact ChoicePoint who would then make an inquiry with us.  That element of the process, I didn't investigate prior to coming here today so I'm not prepared to tell you how we process that kind of inquiry but I can certainly find out.


SENATOR SPEIER:  Would you do that for us?


MR. RICHMOND:  I will do so.


SENATOR SPEIER:  Thank you.


Have we covered everyone?  I feel the same way.  (Laughter)


Let's go to this one last question and then I think we'll call it a day here.


The concept of not insuring homes that are over a certain number of years, do any of you, I guess that that's considered an underwriting guideline and so you're unwilling to talk about that as well or are you willing to talk about it?  Do you have philosophically any opinions that you'd like to share with us (laughter) about an insured that would want to do that, particularly, if you look at the stock of homes in the state.


MR. RICHMOND:  In general, I can make a general observation.  I think new homes have very limited loss experience in general so they're entitled to a discount.  Older homes, they're not a loss predictor.  It has a very poor statistical correlation to loss in older homes.


SENATOR SPEIER:  So an insured that would say we're not going to insure any homes that are over 30 years of age, you would argue, is not a loss predictor and therefore should not be a guideline?


MR. RICHMOND:  I wouldn't say it that way.


SENATOR SPEIER:  Pardon me?


MR. RICHMOND:  I wouldn't say it that way, yes.


SENATOR SPEIER:  All right.  Anyone else?


MR. SAULS:  I would simply say, Senator, that we have a rate adjustment based on the age.  It's similar to what the gentleman from the club said.  The age of the home may be a small component of the rate but I don't have the details of that.


SENATOR SPEIER:  We should talk further.


MR. SAULS:  Okay.


SENATOR SPEIER:  All right.  Anyone else have any comments?


All right.  I want to thank you for your participation.  This has been a long day.  We've learned a great deal.  I think there's a great deal that needs to be done in this area to the Department of Insurance and to you as insurers.


What I would like for you to do is help be part of the solution.  There's some issues that have been raised here today that have to be addressed.  We certainly addressed the bright-line issue.  I would like your input as to how that language should be changed or how we should inform the consumer so that in fact the only data that is getting into CLUE is reflective of what is reality.


Secondly, we're going to evaluate CLUE as an underwriting tool which all of you appear to be using or, I shouldn't just say CLUE, or A-Plus.


MR. McCLARAN ??:  How do they get 95 percent of the market share if two of the five largest carriers don't use them?


SENATOR SPEIER:  Well, I guess they're using hyperbole, aren't they?  Maybe we'll have to talk to them about that.  It's a good point.


I think there's work that we can do together and certainly the department, we should spend some time early next year on this issue and I applaud those of you who are following the law and disappointed with you who are not and more to come.

---o0o---
Note:  These tables were extracted from more detailed tables supplied to the committee by the Department of Insurance.  Additional information concerning topics such as “base rate relativities,” rate variation by territories, etc. may also be relevant to explain these figures with respect to a given carrier.  The department’s personnel will be available to answer committee questions during the hearing. 
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� Modestly offered in an updated format by the Chair.


� Insurance Code Section 676.


� � HYPERLINK http://www.sen.ca.gov ��www.sen.ca.gov�, “Committees” link, “Standing” link, “Insurance” link.





� Mr. Collier agreed to help get the Chair's CLUE datafile.  The Web-based system wouldn't give the Chair her file when she requested it.  


� Title 10, Section 2695.2 (n), California Code of Regulations.


� Mr. Collier offered to work with Ms. Calandra to ensure that any company that has previously received her file would receive the statement. 


� In response to a question from the Chair, Mr. Collier agreed to check with his attorneys, and to determine if he could divulge his insurer-customers to the Chair.


� Mr. Collier didn't know how ChoicePoint was obtaining California data about new birth parents.  ChoicePoint had just purchased Vital Records.com, and because he wasn't part of the acquisition he wasn't really aware of how the data was developed.  He did know that Vital Records.com had provided technology to the states and in return provided a web portal to consumers to obtain the records.  He didn't know if California was one of the states.      


� Unless otherwise noted, the data presented in this background paper were gathered from the Department of Insurance (DOI) website. 


� Some carriers operate under multiple names, and therefore the number approaches 150 – 160 with these duplicate/family companies.


� Percentages differ slightly from DOI website due to rounding.  The complete report can be found at http://www.insurance.ca.gov/docs/FS-Looking.htm.


� Chicago Tribune, November 27, 2002, “Bush Signs Insurance Aid Bill.”


� Insurance Code Section 790 et seq. and related regulations.


� http://www.choicetrust.com/xsl/faq/choicetrust/p-insurance-faq.htm


� Ibid.
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